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WEEDING OUT BAD CONTRACTORS: DOES 
THE GOVERNMENT HAVE THE RIGHT TOOLS? 


WEDNESDAY, NOVEMBER 16, 2011 

U.S. Senate, 

Committee on Homeland Security 
AND Governmental Aefairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 9 a.m., in room SD- 
342, Dirksen Senate Office Building, Hon. Joseph I. Lieberman, 
Chairman of the Committee, presiding. 

Present: Senators Lieberman, Pryor, McCaskill, Collins, and 
Brown. 


OPENING STATEMENT OF CHAIRMAN LIEBERMAN 

Chairman Lieberman. Good morning. The hearing will come to 
order. I thank everyone for being here. 

Today, we ask two vexing questions about Federal contract 
spending. One, why are contractors who are known to be poor per- 
formers, who have engaged in fraud or other misconduct, not being 
put on the Excluded Parties List System (EPLS), which would bar 
them from receiving Federal contracts? 

And two, why are some contractors who have been placed on the 
list of banned contractors still taking in millions of dollars from the 
Federal Government? 

As we show here this morning, the answers to both of these 
questions are unacceptable and costly for taxpayers, and that has 
to stop. 

Sometimes I think, who was it? Was it Andy Warhol who said 
15 percent of life is showing up? It was not Woody Allen, was it? 

Senator Collins. I believe it was Woody Allen. 

Chairman Lieberman. It could have been Woody Allen. Let us 
have a show of hands. [Laughter.] 

Anyway sometimes I think that some of the most effective things 
that we do in the Committee are to decide to hold hearings because 
it seems to generate reaction. I am not being critical of that. I ap- 
preciate it. 

So, that is why I say that perhaps it was a coincidence, but I was 
very glad to hear yesterday, the Director of the Office of Manage- 
ment and Budget (0MB) indicated that the Office of Federal Pro- 
curement Policy was issuing new guidelines to protect taxpayer 
dollars from waste, fraud, and abuse by Federal contractors. I look 
forward to hearing more about those guidelines during this hear- 
ing. 

( 1 ) 
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Let me give some of the examples that motivates this hearing. 
These are factual, of course. The report issued by the Department 
of Defense (DOD) last month shows that over a 10-year period 
DOD awarded $255 million to contractors who were convicted of 
criminal fraud, and almost $574 billion to contractors involved in 
civil fraud cases that resulted in a settlement or judgment against 
the contractor. 

Last year, the Department of Homeland Security’s (DHS) Inspec- 
tor General (IG) found 23 cases where the Department had can- 
celed a contract because of poor performance but in none of those 
cases did DHS suspend or debar the contractor. 

That means not only other DHS component agencies were at risk 
of entering contracts with these poor performers, but agencies 
across the government might obviously do the same. 

After Hurricane Katrina, the Department of Justice found it nec- 
essary to set up a whole task force devoted to Hurricane Katrina 
fraud, and yet the Federal Emergency Management Agency 
(FEMA), over at least a 5-year period, never sent one name to the 
Excluded Parties List for a suspension or debarment. How is that 
possible? 

The Federal Acquisition Regulation gives Federal agencies broad 
discretion under suspension and debarment procedures to prohibit 
new contracts from going to companies or individuals who perform 
poorly, engage in fraudulent behavior or otherwise act, if respon- 
sible. 

But it is a tool that is used all too rarely, and that means that 
it enables millions, perhaps billions of dollars of waste, fraud, and 
abuse to continue. 

The Government Accountability Office (GAO) issued a report last 
month and found that over a 5-year period the Departments of 
Health and Human Services (HHS), Commerce, Labor, Education, 
and Housing and Urban Development (HUD), as well as FEMA 
and the Office of Personnel Management (0PM) initiated no sus- 
pensions or debarment actions against a contractor. Zero. Most of 
the other Federal agencies sent 20 or fewer contractors to the Ex- 
cluded Parties List. 

To me, it strains the imagination to think that these agencies 
have not encountered more companies that have overbilled the gov- 
ernment, engaged in fraud, or failed to perform or carry out their 
obligations. 

But, as I said earlier, even getting on the list does not seem to 
guarantee that bad contractors are banned from receiving Federal 
contracts. For example, the U.S. Navy suspended a company after 
one of its employees sabotaged the repairs of steam pipes on an air- 
craft carrier. But less then a month later that same company was 
awarded three new contracts because the Navy contracting officer 
failed to check the Excluded Parties List. 

Just last month the IG at the Department of Justice reported 
that over a 6-year period that department had issued 77 contracts 
or modifications to contracts, to six separate suspended or debarred 
parties. 

Following the GAO report that I mentioned, the one that was 
issued last month. Senator Collins and I sent letters to the agen- 
cies identified by GAO as lacking the best practices that are com- 
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mon for those agencies that do make effective use of suspension 
and debarment, and we intend to monitor the response of those 
agencies. 

Today, we are going to hear from a panel of witnesses who are 
advocates of more active and aggressive use of suspension and de- 
barment programs as a way of ensuring American taxpayers are 
getting their money’s worth from these Federal contractors. 

Let me move on. This is not the first time this problem has been 
examined. In 1981, the Subcommittee on Oversight and Govern- 
ment Management, the Federal Workforce, and the District of Co- 
lumbia of the then Governmental Affairs Committee, chaired by 
then Senator William Cohen of Maine, held a series of hearings on 
suspension and debarment and in words that still ring true today. 
Senator Cohen said, “In this time of economic crisis and huge gov- 
ernment deficits when both Congress and the Administration are 
looking for equitable ways to reduce government spending, we cer- 
tainly welcome this opportunity to evaluate and propose mecha- 
nisms by which the government can protect itself from dealing with 
proven irresponsible firms. We have to ensure that the govern- 
ment’s investment in hundreds of millions of dollars of Federal con- 
tracts is not jeopardized because of the failure to debar undesirable 
contractors.” 

Very well said by Senator Cohen. I think as I approach my re- 
tirement I probably will be citing former Senators more often, hop- 
ing that may happen. 

But those words were prescient and quite well spoken but not 
surprisingly because, as some of you may know. Senator Cohen was 
blessed with an extremely talented staff director who has remained 
steadfast in her commitment to see that the government takes 
every action necessary to protect taxpayer dollars and I now turn 
to that former staff director, the current Senator from Maine, 
Susan Collins. 

OPENING STATEMENT OF SENATOR COLLINS 

Senator Collins. Thank you, Mr. Chairman. 

As the ghost author of those words, I was very pleased to hear 
them recited today. I want to thank you for holding this hearing 
on this important issue. 

Suspension and debarment are mechanisms by which the Fed- 
eral Government protects taxpayers by avoiding the award of new 
contracts or grants to those individuals and businesses who have 
proven to be bad actors. 

Debarment is automatic upon conviction of certain crimes but 
Federal agencies also have the authority to suspend or debar an in- 
dividual or business in cases where there has not been a conviction 
or an indictment but there is, nevertheless, ample evidence of un- 
ethical behavior or incompetent performance. 

The GAO has found that some agencies have failed for years to 
suspend or debar a single individual or business. For example, the 
GAO found that FEMA had no suspensions or debarments from 
2006 to 2010, despite the fact that our Committee found numerous 
instances of contract waste, abuse, fraud, and nonperformance in 
the aftermath of Hurricane Katrina. 
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In FEMA’s disaster housing program alone, GAO identified ap- 
proximately $30 million in wasteful and potentially fraudulent pay- 
ments to FEMA contractors in 2006 and 2007, which likely lead to 
millions more in unnecessary spending beyond this period. 

In another example, the Department of Justice suspended or 
debarred only eight contractors from 2006 to 2010. Making matters 
worse, a recent Inspector General audit reveals that from 2005 to 
2010, the Department actually issued 77 contracts and contract 
modifications to some of the exact same entities that the Depart- 
ment itself had suspended or debarred. I would join the Chairman 
in asking: How could this possibly happen? 

Now, the vast majority of individuals and businesses who partici- 
pate in the Federal marketplace are honest and they do their ut- 
most to fulfill the terms of their Federal contracts. It is not fair or 
ethical to competent government contractors when they lose gov- 
ernment business to those who will not perform effectively and 
honestly. 

Our goal here is not to punish but rather to protect. Taxpayers 
deserve to know that Federal contracts and grants are awarded not 
to those who have acted dishonestly, irresponsibly, or incom- 
petently. 

Having powerful suspension and debarment tools in our arsenal 
does little good if they are not being used. GAO found that civilian 
agencies with the highest numbers of debarment and suspensions 
shared certain characteristics. 

First, they dedicated staff full-time to the suspension and debar- 
ment process. Second, they have detailed guidance in place; and fi- 
nally, they have a robust case referral process. 

GAO found that the U.S. Immigration and Customs Enforce- 
ment, the General Services Administration, the Navy, and the De- 
fense Logistics Agency are actively protecting the Federal Govern- 
ment from unscrupulous and habitually nonperforming contractors. 

On the other hand, as the Chairman has pointed out, GAO found 
that the Departments of Commerce, State, Treasury, Justice, 
Health and Human Services, and FEMA must improve. 

The failure of agencies to use their suspension authority regret- 
tably is not a new revelation. As the Chairman has mentioned, 30 
years ago as the staff director of a Subcommittee of this very Com- 
mittee, I was extremely involved in oversight hearings on suspen- 
sion and debarment. 

Reading over the transcript of that hearing, I was struck by the 
exact same problems that were highlighted in GAO’s recent report, 
especially the reluctance on the part of some agencies to exercise 
their suspension and debarment authority. 

Today, there is even less excuse than ever given the new tools 
available to agencies. One such tool is the Excluded Parties List, 
which allows for real-time listing of all contractors who have been 
suspended or debarred. And since that time, the suspension or de- 
barment at one agency generally applies to all agencies. 

Since 1986, the Interagency Suspension and Debarment Com- 
mittee has been established to facilitate the process of determining 
which agency should take the lead in suspending or debarring an 
unethical or incompetent entity that is doing business with more 
than one agency. 
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This GAO report must be a wake-up call to agencies that are fail- 
ing to protect the interests of taxpayers. Like the Chairman, I was 
pleased to see that the GAO report and this hearing prompted the 
0MB to issue new direction to agencies to strengthen their suspen- 
sion and debarment procedures. 

But let us hope that this time it really will make a difference and 
that 30 years from now this Committee is not again holding yet an- 
other hearing examining why Federal agencies do not act more ag- 
gressively to protect taxpayers. 

Thank you, Mr. Chairman. 

Chairman LlEBERMAN. Thank you very much. Senator Collins. 
Later we can talk about which one of our staff members we think 
will be a Senator 30 years from now. [Laughter.] 

Anyway, I appreciate your support and work on this over the 
long term. 

Our first witness is Dan Gordon, who is the Administrator of the 
Office of Federal Procurement Policy (OFPP) within 0MB. I gather, 
Mr. Gordon, that you have announced recently that you are leaving 
OFPP to become an Associate Dean at George Washington Univer- 
sity’s law school. I want to take the opportunity to thank you for 
your service at OFPP and for your many years as an attorney at 
GAO. 

You have really worked very hard and pushed the envelope for- 
ward in every place you have worked and I appreciate and wish 
you well and assume that you will be helping to train the coming 
generations of government contract attorneys in your new position. 

Good morning. 

TESTIMONY OF HON. DANIEL I. GORDON, i ADMINISTRATOR, 

OFFICE OF FEDERAL PROCUREMENT POLICY, OFFICE OF 

MANAGEMENT AND BUDGET 

Mr. Gordon. Thank you, Mr. Chairman. We will be training sus- 
pension and debarment officials to be more vigorous in their ac- 
tions. 

Chairman LlEBERMAN. Very good. 

Mr. Gordon. Chairman Lieberman, Ranking Member Collins, it 
is a pleasure to be here to discuss this very important topic of sus- 
pension and debarment in the procurement system. 

From the start of this Administration, we have focused on being 
sure that we have more fiscally responsible acquisition practices. I 
am happy to report that we have made significant progress over 
these past 3 years in buying less, in buying smarter, and in re- 
building the acquisition workforce. 

Our efforts have been reinforced by our commitment to increase 
the consideration of integrity in the award of Federal contracts and 
grants so that taxpayer dollars are not put at risk of waste or 
abuse in the hands of contractors or grantees who disregard laws 
and regulations and the commitments that have been made in 
their contracts. 

Suspension and debarment, as you have both said, are very im- 
portant tools in that effort. Your invitation letter asked that I pro- 
vide a brief overview of the suspension and debarment procedures 


^The prepared statement of Mr. Gordon appears in the Appendix on page 37. 
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and I will do that, although I must say I feel like I am speaking 
to two people who are very much expert and seasoned in the area. 
Let me try to be brief But the request that I do a mini explanation 
is something that someone with somewhat professorial tendencies 
cannot resist. 

Suspension or debarment makes an entity, whether a company 
or an individual, ineligible for a Federal contract or grant. As Sen- 
ator Collins said, they are not meant to be punitive. They are not 
punishment. They are there to protect the public interest if there 
is a determination made that the entity is not presently respon- 
sible, that is to say, there is an intolerable risk of dishonest, uneth- 
ical, or otherwise illegal conduct or that the entities simply will not 
be able to satisfactorily perform the responsibilities if they are 
given a contract or grant. 

As you know Subpart 9.4 of the Federal Acquisition Regulation 
sets out causes for suspension or debarment but the decision to 
suspend or debar is a discretionary one. 

As Senator Collins pointed out, suspension and debarment now 
apply governmentwide and it is one of the improvements over these 
past 30 years that we do have the Excluded Party List System that 
Senator Collins had a role in promoting. 

It is a system that works governmentwide when it works appro- 
priately and when we use it appropriately so that when a company 
or an individual is suspended or debarred by one agency, they can- 
not get a contract or grant from any agency. 

Suspension, as you know, is a preliminary step usually taken 
during a review or an investigation. Debarment is typically longer, 
often 3 years, and occurs only after the entity is given appropriate 
due process, essentially a chance to defend themselves. 

If I put this in terms of a cycle, I would point out the stages at 
which, over the past several decades, problems have developed. If 
someone engages in the problematic conduct, if you will, the matter 
may come to the attention of staff in an agency who look into pos- 
sible suspension or debarment. 

Agencies’ inspectors general play a key role in referring cases for 
possible suspension or debarment and that is why I am pleased 
that you will be hearing from Ms. Lerner, who will be able to speak 
on behalf of the Council of Inspectors General on Integrity and Ef- 
ficiency (CIGIE). 

But whether that referral takes place has historically been one 
of the weak links in the system. Too often we have entities that 
behave illegally or whose performance is absolutely unacceptable so 
that their contract is terminated for default and yet they are never 
referred for suspension or debarment. 

If there is a referral, the suspension or debarment official (SDO) 
may ultimately decide to suspend or debar. Where there has been 
criticism at that stage of the process, it is typically that it has 
taken us too long to investigate and then to decide so that in the 
interim the entity continues to get contracts and grants. 

Once the entity is suspended or debarred, their name goes into 
the EPLS, as you have said, which is maintained by the General 
Services Administration (GSA). 

Historically, going back several decades, we have been very bad 
about sharing information about suspension or debarment so that 
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you could have one agency award a contract to an entity where an- 
other agency had found that entity one that should be debarred or 
suspended. 

Just before making the final decision about a contract or grant, 
the contracting officer, to use the procurement world’s term, is re- 
quired to check EPLS to see if that entity, which is about to get 
the contract is actually suspended or debarred. 

At that stage of the process, the problem, and there have been 
a good number of them reported by GAO and by the IGs, is that 
the contracting officer fails to check EPLS or did not check late 
enough to get current information or there was some problem with 
the spelling of the name of the entity, the entity uses a different 
name in its offer to the government, and the result was that entity 
that had been suspended or debarred again gets a contract or a 
grant while they should not be getting them. 

Because of the shortage of time, I want to sum up here and say 
that the bottom line, in our view, is that the procedures and the 
policies and the legal framework are adequate. 

The problem is that the tools are not being used properly. That 
is why 0MB issued the memorandum yesterday. This is the first 
step in an effort to reinvigorate this process. 

We will be working with the Interagency Suspension and Depart- 
ment Committee, and I am pleased that Mr. Sims will be testifying 
shortly about the work of that committee. 

We will be providing much more detailed guidance at 0MB to be 
sure that agencies are taking the steps that GAO pointed out as 
characteristics of more vigorous programs. 

We will be working directly with the agencies to ensure that we 
do, in fact, have more rigorous and more vigorous suspension and 
debarment actions. 

Thank you. I will be happy to answer questions afterwards. 

Chairman LiEBERMAN. Thanks, Mr. Gordon. That is a good be- 
ginning. 

So, I take it that you are saying that there is not really a need 
for additional legislation here. This is really a question of imple- 
menting the current law. 

Mr. Gordon. Precisely, Mr. Chairman. I like the way that the 
CIGIE’s workforce titled their report. They use words like “do not 
let the tools rust.” 

We have tools. What we need to be sure is happening is that we 
are using those tools, and GAO pointed at key steps, key character- 
istics that we will be pushing from 0MB. 

Chairman LiEBERMAN. Good. 

Next we will go to William Woods, who is the Director of Acquisi- 
tion and Sourcing Management, a division at the GAO. 

Mr. Woods has done really outstanding work for our Committee 
on many reports including the latest report on suspension and de- 
barment that I referred to. 

So, we thank you, Mr. Woods, and welcome you back to the Com- 
mittee. 
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TESTIMONY OF WILLIAM T. WOODS, i DIRECTOR, ACQUISITION 

AND SOURCING MANAGEMENT, U.S. GOVERNMENT AC- 
COUNTABILITY OFFICE 

Mr. Woods. Thank you, Mr. Chairman and Senator Collins. It is 
a pleasure to be invited to appear before the Committee today to 
talk about the report that we issued on August 31 for this Com- 
mittee. 

Also Senator McCaskill was a co-requester on that in her role as 
the Chairman of the Subcommittee on Contracting Oversight. 

You both have mentioned the report and summarized it accu- 
rately. Let me just cover very briefly what our three objectives 
were. 

First of all, you asked us to take a look at the Excluded Parties 
List System and to see what that list consisted of 

We found that there were some 24,000 cases on that list dating 
back over the 5-year period that we looked at. Much to our sur- 
prise, however, at least to my surprise, not nearly all of those cases 
are related to Federal procurement. 

In fact, a small percentage, only 16 percent, are related to Fed- 
eral procurement. The other 84 percent are as a result of statutory 
exclusions. 

For example, if someone was found to be in violation of the Clean 
Air Act or the Clean Water Act, there are statutory provisions that 
require that the entity be listed on EPLS. 

Medicare fraud is another example where the Department of 
Health and Human Services has a very significant number of ex- 
clusions on the EPLS. 

Contrast that, however, with Health and Human Services, which 
does a fair amount of government contracting but, as has been 
pointed out earlier, had zero suspensions or debarments related to 
Federal procurement over the 5-year period that we looked at. 

You asked us also in your request to take a look at the factors 
that might contribute to some agencies being relatively active in 
the area and some agencies being relatively inactive. 

And as Senator Collins pointed out, there were three factors that 
we found. The first was that agencies have dedicated staff. The 
four agencies that we found to most active had full-time staff. 

That is not necessarily required in all instances, but what we 
found and what we think is required is that the agencies devote 
sufficient resources. They can be part time. They can have other re- 
sponsibilities but people need to know that suspension and debar- 
ment is their area of responsibility. 

The next thing that contributed to the active programs were de- 
tailed policies and procedures. The Federal Acquisition Regulation 
(FAR) is quite detailed in terms of providing for the causes and the 
reasons why an entity might be suspended or debarred. 

But what we found made a difference at the agencies with active 
programs is that they went beyond the guidance in the Federal Ac- 
quisition Regulation and provided additional detail to the people 
who were actually responsible for carrying out the functions. 

They laid out the roles and responsibilities of those people. They 
identified the approval process within an agency. They defined the 


^The prepared statement of Mr. Woods appears in the Appendix on page 45. 
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role of their counsel in terms of approving suspension and debar- 
ment proposals. 

It is that kind of detail that we found separated the agencies 
with the active programs from the agencies with the relatively in- 
active programs. 

And the third area that we found was an active referral process; 
the suspension and debarment officials worked closely with their 
inspectors general. 

As has been pointed out, very often the contracting officers may 
take action against a contractor in terms of a termination for de- 
fault. 

In the agencies with active programs, those would get referred 
rather routinely to the suspension and debarment official for con- 
sideration of action at that level. 

These were the three factors that separated out the active agen- 
cies from the relatively inactive agencies. 

We made three recommendations in our report. 

First of all, we wanted to see the six agencies with the inactive 
programs, take a look at those three factors and incorporate those 
into their programs. 

We also made a recommendation to the Office of Federal Pro- 
curement Policy within the Office of Management and Budget to 
make those three factors known governmentwide, to use their 
forum to provide additional guidance to all agencies to incorporate 
those three provisions. 

And then we also asked 0MB and the Office of Federal Procure- 
ment Policy to provide some support for the interagency committee 
in terms of asking all agencies to cooperate with the very good 
work of that committee. 

With that, let me stop there and I will be happy to take any 
questions. 

Chairman LlEBERMAN. Thank you very much for all of your work 
on the report and your very helpful testimony. 

Next we have David Sims, who is before us today as the Chair 
of the Interagency Suspension and Debarment Committee. He is 
also the debarment program manager at the Department of the In- 
terior, previously served in the suspension and debarment office of 
the Environmental Protection Agency (EPA). 

Mr. Sims, we welcome you to the Committee this morning. 

TESTIMONY OF DAVID M. SIMSP CHAIRMAN, INTERAGENCY 
SUSPENSION AND DEBARMENT COMMITTEE 

Mr. Sims. Thank you. Chairman Lieberman, Ranking Member 
Collins, and Members of the Committee. I appreciate the oppor- 
tunity to appear before you today in my capacity as the Chair of 
the Interagency Suspension and Debarment Committee (ISDC) to 
offer observations on the role of the Federal procurement and non- 
procurement suspension debarment’s system. 

I have submitted a full statement for the record, for the written 
record, but I would like, if I may, to summarize the testimony. 

The ISDC is an interagency body that provides support for the 
implementation of the governmentwide system of suspension and 


^The prepared statement of Mr. Sims appears in the Appendix on page 55. 
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debarment. Each of the 24 agencies covered by the Chief Financial 
Officers Act is a standing member of the ISDC. Also nine inde- 
pendent agencies and government corporations participate. 

The ISDC provides an important support structure to help agen- 
cies in their debarment and suspension programs. It serves as a 
forum for agencies to share best practices, lessons learned, and 
through our monthly meetings which are well attended, to discuss 
issues of common interest. 

We also assist agencies in efficiently identifying the appropriate 
agency to act as the lead on particular suspension debarment mat- 
ters. 

The ISDC’s activities are overseen by 0MB, which works closely 
with the ISDC to identify where refinement of current policies or 
practices may be needed. 

The specific functions for the ISDC include encouraging and in- 
sisting Federal agencies to achieve operational efficiencies in the 
governmentwide, resolving issues regarding lead status and coordi- 
nation among interested agencies, recommending to the 0MB for 
consideration possible changes to the government suspension and 
debarment system, and reporting annually to Congress on agency 
debarment and suspension activities. 

As has been said by Mr. Gordon, debarment is a discretionary 
decision by the government as a consumer of goods and services, 
serves the purpose of protection, not punishment. The action is for- 
ward-looking. It is prospective in application and really serves best 
to head off participation of problem actors in new Federal awards. 
It is a potent remedy for the government as a consumer, perhaps 
one of the most important remedies. 

It is my observation, formed from experience in this debarment 
field spanning more than 20 years, that the rules, as currently 
stated, provide agencies and departments with a highly effective 
toolkit for the application of this remedy. 

In fact, those agencies with robust programs demonstrate that 
the current rules provide an effective framework for protection of 
government procurement and non-procurement award interests. 
The challenge really is to ensure that all agencies have appropriate 
programs in place to use these tools effectively. 

As chair of the ISDC, I certainly agree with the overall conclu- 
sions by GAO in its recent report on the elements necessary for an 
effective program. The factors that promote an active agency dis- 
cretion in the suspension and debarment program are having a de- 
fined implementing guidance, practices, and procedures that en- 
courage the referral and action-taking process, staff dedicated to do 
the program and commitment from upper management. 

I would just add that I believe hearings such as these, IG pro- 
gram reviews, and efforts by 0MB such as the memo that just 
came out today directed to agency heads are really key tools to en- 
courage and promote effective use of this remedy and focus on it. 

Additionally, in addition to commitment from upper manage- 
ment, a collaborative working relationship with the agencies Office 
of Inspector General is important. So, collectively these factors are 
relevant to suspension debarment programs whether they are oper- 
ating under the FAR or the non-procurement rule. 
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The ISDC has taken a number of actions to assist agencies in 
suspension to debarment proceedings. Over the past 2 years, ISDC 
has used its collective expertise to provide to more than 10 agen- 
cies example policies and procedures, sample action documents, to 
aid in the development and implementation of new or strengthened 
existing programs. 

We have also recently created a standing subcommittee to evalu- 
ate methods and opportunities for training government personnel 
on the suspension debarment remedy, to increase awareness of the 
remedy, promote its use, and provide us practices and assistance 
to agencies to develop robust programs. 

In addition, we have evolved an informal collaborative process for 
the lead agency which utilizes an email notification, broadcast to 
the membership, that a particular agency is considering action in- 
quiry whether another agency has an interest and setting a prompt 
response time. 

The ISDC has this month created a workgroup to also explore 
and evaluate possible practical mechanical alternatives for the ex- 
isting mechanism. We have also supported governmentwide efforts 
to enhance information systems designed to protect and strengthen 
the integrity of the program, particularly the GSA’s effort on the 
Federal Awardee Performance Integrity Information System 
(FAPIIS), in regard to the terms of debarment program elements 
and working with GSA on improving the EPLS. 

So, as the ISDC chair, it is my observation that the key to suc- 
cessful use of the EPLS is timely and accurate entrance of names 
on the list and use of the list by contracting and award personnel 
prior to award to preclude ineligible parties. 

The existing rules already imposed these requirements. Compli- 
ance can be enhanced through internal management directives 
stressing the importance of using the list and the training of per- 
sonnel, both debarment and award officials, to use the list. 

We look forward to working with this Committee, other Members 
of Congress, GAO, and the Council of Inspectors General for Integ- 
rity and Efficiency in the ongoing efforts to strengthen the govern- 
mentwide debarment and suspension remedy. 

This concludes my remarks and I am happy to answer any ques- 
tions you may have. Thank you. 

Chairman LlEBERMAN. Thank you, Mr. Sims. It was very helpful. 

Now, we welcome Allison Lerner, IG of the National Science 
Eoundation, and also the co-chair of the working group on suspen- 
sion and debarment of the Council of the Inspectors General on In- 
tegrity and Efficiency. That is quite a title. 

We appreciate your being here and helping us to hear the per- 
spective on this problem from the IGs. Please proceed. 

TESTIMONY OF ALLISON C. LERNER, i INSPECTOR GENERAL, 
NATIONAL SCIENCE FOUNDATION 

Ms. Lerner. Thank you, Mr. Chairman, Ranking Member Col- 
lins, and other Members of the Committee. I appreciate this oppor- 
tunity to discuss the efforts of the suspension debarment working 
group of CIGIE. 


^The prepared statement of Ms. Lerner appears in the Appendix on page 59. 
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Steve Linick, Inspector General at the Federal Housing Finance 
Agency, and I are co-chairs of that working group as part of the 
CIGIE Investigations Committee. 

As our Nation faces pressing economic challenges, it is impera- 
tive that we effectively and vigorously use every tool available to 
us to ensure that the billions in taxpayer dollars that go to Federal 
contractors, grantees, and other awardees every year are spent for 
their intended purposes, that unscrupulous individuals and compa- 
nies are prohibited from obtaining government funding, and that 
hard-earned tax dollars are safeguarded. 

Suspension and debarment are two key tools the government has 
to protect public funds. However, too often those tools go unuti- 
lized, quietly rusting away, as has been noted, in the government’s 
toolbox. 

Since its formation in June 2010, the working group has focused 
on raising the profile of suspension and debarment by educating 
the IG community about the suspension and debarment (S&D) 
process, by busting myths about suspension and debarment that 
may have impeded their use in the past and by identifying success- 
ful practices across the IG community that could be emulated by 
offices new to S&D so they do not have to reinvent the wheel to 
develop an effective referral process. 

The group is also working to promote an active dialogue between 
Offices of Inspectors General (OIGs) suspension and debarment of- 
ficials, and prosecutors as a way to enhance the overall effective- 
ness of the S&D process. 

To increase awareness of suspension and debarment, the working 
group has provided training to various members within the IG 
community. With support from the Recovery Accountability and 
Transparency Board, it has also sponsored two governmentwide 
S&D workshops attended by approximately 750 GIG and S&D staff 
from 74 different agencies. 

My testimony will focus on the working groups September 2011 
report, which built upon information about suspension and debar- 
ment practices obtained in an informal survey of the IG commu- 
nity. 

Mr. Chairman, the working group survey results reflected a view 
within the IG community that suspension and debarment could be 
used more frequently and more effectively. 

To further the use of these important tools, our report sought to 
dispel three common misconceptions about S&D. 

With regard to the first, some OIGs and prosecutors resist seek- 
ing suspension or debarment under the mistaken belief that pur- 
suing such actions could compromise ongoing civil or criminal pros- 
ecutions by requiring the disclosure of sensitive investigative infor- 
mation. 

Our report identified many ways in which contemporaneous ac- 
tions can be protected while suspension and debarment are pur- 
sued. Perhaps the best way OIGs, prosecutors, and SDOs can re- 
solve their concerns about the effect of suspension and debarment 
on ongoing proceedings is to engage in staff-level training and to 
communicate frankly and continuously regarding all evidence shar- 
ing issues. 
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Second, as the report notes, some agencies and OIGs mistakenly 
believe that suspensions and debarments must be tied to a prior 
judicial finding such as an indictment, civil judgment, or convic- 
tion. 

In reality, actions based on facts developed through investiga- 
tions, audits, or inspections are a less traveled path that can be fol- 
lowed to exclude non-responsible parties from doing further busi- 
ness with the government and may be viable options in many cir- 
cumstances. 

The third misconception that limits the number of S&D referrals 
made by OIGs is the idea that an action can only be based on facts 
developed during an OIG’s investigation. 

In reality, suspension and debarments can also arise from facts 
discovered during GIG audits or inspections. Because referrals of 
this type are uncommon, it is important to lay some groundwork 
to help ensure their growth and success. 

In particular, focused training for auditors and inspectors on how 
their work can produce and support suspension and debarment op- 
portunities would be beneficial. Our working group is working with 
the Investigator Training Academy to develop such training. 

Our report also highlighted a number of suspension and debar- 
ment practices that could help boost the overall use and effective- 
ness of these tools within the IG community. 

Since staffing considerations can affect how S&D referrals are 
undertaken, several OIGs provided information on staffing ap- 
proaches they have utilized to promote the use of suspension and 
debarment. 

Another means by which OIGs can contribute to more frequent 
and effective S&D use is by conducting internal audits or reviews 
of the efficacy of agency S&D systems, and several of those reviews 
have already been noted today in the discussion. 

Other suggested practices include routinely reviewing investiga- 
tive audit and inspection reports to identify candidates for suspen- 
sion and debarment, enhancing OIG referral practices, developing 
strong OIG suspension and debarment policies, increasing outreach 
among relevant communities, providing additional training on sus- 
pension and debarment and publicly reporting data on S&D actions 
as a means of encouraging OIG referral and agency action. 

Mr. Chairman, an agency’s vigorous and appropriate use of sus- 
pension and debarment protects not just the integrity of that agen- 
cy’s programs but also the integrity of procurements and financial 
assistance awards across the Federal Government. As such, sus- 
pension and debarment are two of government’s most powerful de- 
fenses against fraud, waste, and abuse. 

These important tools can be used more frequently and effec- 
tively if the relevant Federal communities understand them better 
and are motivated to work together in using them. 

Over the coming year, the working group will continue to explore 
ways to increase understanding of these tools and to promote com- 
munication and collaboration between all parties involved in sus- 
pension and debarment. 

This concludes my statement, Mr. Chairman, and I would be 
happy to answer any questions you might have. 
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Chairman LlEBERMAN. Thanks very much, Ms. Lerner. That was 
very helpful. 

Finally, we have Steven Shaw, Deputy General Counsel at the 
Department of the Air Force, acknowledged as an expert in this 
area of contractor and business ethics. 

The Air Force, in fact, is known for having a robust suspension 
and debarment program. So, we are very happy you are here today, 
Mr. Shaw, to share your thoughts on how agencies should carry out 
their responsibility in this regard. Please proceed. 

TESTIMONY OF STEVEN A. SHAW,i DEPUTY GENERAL COUN- 
SEL FOR CONTRACTOR RESPONSIBILITY, U.S. DEPARTMENT 

OF THE AIR FORCE 

Mr. Shaw. Thank you very much. Chairman Lieberman, Ranking 
Member Collins, and other Members of the Committee. 

I have been the debarring official at the Air Force for 15 years; 
and as you noted, we do have a mature program. I recognize that 
there are some agencies that do not, and I am pleased to have the 
opportunity to address some of the features that I think make the 
Air Force’s program perhaps unique and not just mature. 

At a high level it is really three areas, and that is the referral 
process that the CIGIE report covers very well and we fully agree 
with the SDO structure, how an office should be structured to work 
effectively. GAO and my friend Mr. Woods covered that very well 
and the OFPP memorandum is welcome in that area. 

The SDO policies are the area that I am going to focus more on 
because I think that is what makes us a little bit unique. 

We, in the Air Force, do have a dedicated staff as was mentioned 
by the GAO report. We have three full-time attorneys at head- 
quarters and some 10 full-time attorneys in the field that provide 
counsel on fraud cases and work with our office in the coordination 
of fraud remedies, including suspension and debarment. 

We feel that we are very aggressive in the area of dealing with 
bad actors. But there is a flip side to that, the carrot and stick ap- 
proach that we have taken, and that is, to be aggressive on the bad 
actors but to be proactive at the front end with the leverage that 
we have with this tool of suspension and debarment to encourage 
contractors to have risk management programs and other ethics 
programs to prevent fraud from happening in the first place. 

So, on the aggressive side of this region, we did 367 suspensions 
and debarment actions last year, and so there is an average over 
my 15 years of perhaps 4,000 actions that I have signed in this 
area. 

Only 5 percent of our cases last year — and that is anecdotal, it 
is not our data base that establishes this. But roughly 5 percent 
of our cases are interestingly enough from referrals. 

We do 95 percent of our cases by reaching out and actively work- 
ing with the field in working groups and with the Inspectors Gen- 
eral reviewing case status reports from the Office of Special Inves- 
tigations and from the DOD IG so that when we see that a case 
is ready for debarment, we do not wait for somebody to refer to us. 
We do not wait for the Justice Department to return an indictment. 


^The prepared statement of Mr. Shaw appears in the Appendix on page 68. 
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We look at the case status report and we make a determination 
that this looks like it is ready for debarment and we will ask for 
the full file and then do a debarment. 

Sixty-two percent of our cases are fact-based where we do not 
wait again for the Justice Department to make a decision. There 
are plenty of cases dealing with defense contractors and govern- 
ment contractors where there are serious problems but where the 
Justice Department has not finished their investigation or where 
the problems are below their threshold so the Department of Jus- 
tice declines to intervene. 

Those cases are still cases that we in the Air Force care about. 
Just because it is below the threshold of the Justice Department 
should not mean that we do not care about protecting ourselves 
from such contractors. 

There are four broad themes that I think really defined our pro- 
gram and I will go over those briefly. 

One is our broad view of the types of misconduct that would 
qualify for consideration of suspension or debarment. It is not just 
fraud in any government contract, and a lot of agencies focus only 
on that. 

We are concerned with any crime that relates to business integ- 
rity, and that might be a crime that has nothing to do with a gov- 
ernment contract. But we care about it because it is an Air Force 
contractor that does something wrong and that could be tax viola- 
tions. It could be Foreign Corrupt Practices Act, commercial fraud. 

If it is an Air Force contractor and they are committing some 
misconduct outside of the realm of Air Force contracting, we are 
still concerned about it. 

Another area is contract performance as was mentioned earlier. 
That can be mere negligence. It does not have to have anything to 
do with fraud at all. 

So, negligent performance of a contract can qualify for debar- 
ment, and we do debar contractors for negligent performance of 
contracts. 

The next theme is early fact-based actions. Not only are 62 per- 
cent of the cases that we do fact-based that have nothing to do with 
Justice Department cases, but we do them very early. We do not 
wait for the Justice Department to get to the point where they are 
declining. 

When there is a preponderance of evidence we take action. By 
doing that, we protect further losses to the government as well as 
flight safety issues. And frankly, it gets beyond the point of present 
responsibility determination if we wait 5 years for the Justice De- 
partment to determine at the point of the running of the statute 
of limitations that they are not going to take any action. 

The next theme is the independence of the contracting chain. I 
feel very strongly about this. We are very successful in the Air 
Force because we are a separate entity that does not require the 
gatekeeper of the contracting community to refer cases to us. 

We coordinate with the contracting and the acquisition commu- 
nity certainly, but we are independent of them and that is a result 
of a DOD IG report in the early 1990s that suggested that was the 
best way to proceed, and the Defense Department has been doing 
it that way since that time. 
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The final area is the discretion. I think it is very important to 
maintain the discretion of the debarring officials so that we can do 
such things as leverage what I mentioned earlier and help compa- 
nies prevent fraud from happening in the first place. 

If there are mandatory debarments that some are suggesting, 
then we lose the ability to be proactive and to prevent fraud from 
happening at the front end. 

In my final moments, if I could, with the Senate’s indulgence, 
talk about the right tools. That is a headline here of this hearing 
and it is slightly different from debarment and suspension but I 
would say in the debarment area we do have the right tools. 

The FAR Subpart 9.4 is broadly worded, if debarring officials will 
look at it and understand how broadly worded it is. In the fraud 
area frankly, there are a couple of more tools that would help in 
this area. 

One is the proceeds of fraud recoveries. This is something that 
has come up in the past. As you know, under current fiscal laws, 
the proceeds of most fraud recoveries go to the U.S. Treasury. 

And that is so because the contracts are closed, are over at that 
point, the investigation is over and we get to look at them. So, at 
that point, they cannot go back to the victimized program. 

So, it is very difficult to get the acquisition communities and the 
contracting officers excited about referring cases to us when they 
have to spend all of that time and effort putting together a package 
and finding an alternate source, and then they do not get the 
money to fix the problem that was caused by the bad contractor. 

So, if there is a way to legislate some exception that would re- 
turn the funds to the victimized agency, then we could fix the prob- 
lems that were caused by the bad contractors. 

The other area is the Program Fraud Civil Remedies Act 
(PFCRA), which was passed in 1986. I am sure you know about it. 
It is not used in the Defense Department. It is, frankly, not used, 
with maybe one exception, anywhere in the government, and that 
is because it is hugely cumbersome. 

And it could be a great resource that would enable the agencies 
to recover funds that are below the Justice Department’s threshold. 
So, there would be no way to recover those funds or impose pen- 
alties against bad contractors unless there is a mechanism like the 
PFCRA. 

And the Defense Department has submitted as part of its next 
cycle legislative package a proposal to revise the PFCRA to make 
it workable. And I would ask your support on that. 

Finally, we would look for some way, and this is probably a way 
that we can work out with the Justice Department, to get informa- 
tion about indictments that are not related to government con- 
tracts. 

As I mentioned, I care about Air Force contractors committing 
fraud that doesn’t relate to a government contract; but in many 
ways, many times we are not even aware of that. Export violations. 
Foreign Corrupt Practices Act cases. 

If the agencies can be made aware of those types of violations 
that would not happen in a normal IG chain because the IGs are 
focusing on fraud in the government contract, then that would be 
helpful too. 
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That would conclude my remarks. I apologize for being over my 
time. 

Chairman LlEBERMAN. Not at all. Thanks, Mr. Shaw. Thank you 
for setting the standard here and for giving some very practical 
suggestions. Your testimony has been excellent. 

Senator McCaskill has been a real leader in this area. In fact, 
your name has been mentioned here, not in vain but in praise, ear- 
lier. Senator McCaskill has an urgent meeting she has to go to. 

So, Senator Collins and I are happy to let her go first. We have 
not consulted with Senator Pryor and Senator Brown but they are 
both so widely acknowledged as being good guys that I am sure 
they will not object. 

Senator McCaskill. 

OPENING STATEMENT OF SENATOR MCCASKILL 

Senator McCaskill. They are good guys, and thank you both 
very much. 

It came to my attention, the scope and breadth of this problem, 
when I found out about a soldier that was killed in Iraq by a neg- 
ligent truck driver for one of our contractors. He was run over and 
killed. No question it was negligence on the part of the truck driver 
of the company. 

There was a lawsuit brought by his family to try to have their 
day of justice in the United States, and this contractor fought juris- 
diction and refused to submit to the jurisdiction of the United 
States of America even though they were being paid by the United 
States of America and had killed one of our soldiers through their 
negligence. 

That obviously made me angry, but I will tell you what really 
upset me is that we kept doing business with them. 

And so, that is when I realized we had a real problem with sus- 
pensions and debarment; and the Wartime Contracting Commis- 
sion looked at this extensively. 

It seems to me, and if anybody disagrees with any of these four 
reasons, I would love to get your input, that suspension and debar- 
ment officials are afraid of litigation; that it is, second, too much 
trouble; that third, some of these contractors are “too big to fail”; 
and four, it is not clear who is accountable for failure to suspend 
or ban from contracting. 

Does anybody disagree with those four as the primary reasons 
that we are so bad at suspensions and debarments? 

[No response.] 

Senator McCaskill. OK. 

Mr. Shaw. Well, I would disagree as applied to the Air Force. 
But I think your questioning is about why we are bad at other 
agencies in suspension and debarment; and I really do not have an 
opinion about other agencies. But I do not think any of those are 
the case for the Air Force certainly. 

Senator McCaskill. And you are good at contracting and you are 
good at suspensions and debarment. We have to figure out what 
the deal is there because the Air Force is also much better at con- 
tract oversight. 

We have used you extensively to try to cross-pollinate any other 
branches. So, my congratulations to the Air Force. 
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What about mandatory suspension for criminal activity. The 
Wartime Contracting Commission backed off of this recommenda- 
tion. I think deterrence for other contractors is really important, 
and I understand that it allows leverage to get better behavior out 
of contractors. 

But should we not, just as a matter of character of our Nation, 
say if you are indicted — like Halliburton was for bribery in Africa — 
for criminal activity in connection with your government con- 
tracting activities, that you are done with us? 

Should we not just make that a rule? Is that not just a good 
standard for us to have? 

Mr. Gordon. 

Mr. Gordon. Senator McCaskill, we very much want to keep bad 
actors from getting contracts. We agree with that. There are, as 
Mr. Woods pointed out, mandatory triggers, statutory violations — 
like the Clean Air Act and the Clean Water Act — that do make you 
ineligible. 

But it seems to us that it undermines the role of the suspension 
and debarment official to say we are taking away your discretion. 
We are deciding that no matter what you have done to correct the 
problem, no matter what remedial measures you have taken you 
are going to be automatically suspended or debarred. That does not 
strike us as a good solution. 

Senator McCaskill. Well, I get the point you are making, Mr. 
Gordon, but I guess my problem is if that is criminal activity? I do 
not mean just indicted but convicted of criminal activity in associa- 
tion with contracting, to me it seems like if we do not send the 
word out that if you do not work hard enough on your internal con- 
trols, because I get it that, at large, the company may not know 
that they have a bad guy working for them in some country across 
the ocean. 

On the other hand, they have not exercised controls adequately 
and should there not be an ultimate penalty if somebody is actually 
conducting criminal activity because there are lots and lots, I 
mean, if you look at the Project on Government Oversight (POGO) 
database on all of the misdeeds, most of those falls short of crimi- 
nal activity. 

So, there is plenty of room for discretion in debarment without 
criminal activity. But we are drafting legislation to enact all of the 
Wartime Contracting Commission recommendations. They backed 
off on this mandatory suspension issue, as you all know. 

I think it is a mistake to back off on the mandatory suspension. 
Is there not enough discretion with all the hundreds of other cases 
that are not being addressed right now that we could easily deal 
with the ones where there is criminal convictions? 

Anybody else besides Mr. Gordon? Mr. Shaw. 

Mr. Shaw. I wonder whether a good balancing on that might be 
a mandatory referral of such cases to the debarring official perhaps 
within a designated period of time. 

I mean, any case like that certainly should be looked at by a sus- 
pending and debarring official. Any termination for default, frank- 
ly, should be looked at by the debarring and suspending official. 

But I really think you have to continue to have that discretion. 
What if it is entirely a new management? What if the conviction 
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is misconduct that happened 7 or 8 years ago and there is an en- 
tirely new structure now? 

I mean, you need to he able to encourage companies to fix the 
problem; and if there is mandatory debarment, I do not know that 
you have that encouragement. 

Senator McCaskill. Well, to me, if we are going to overreach, it 
seems to me we should overreach by cleaning this problem up. I 
am sympathetic to the discretion argument but having seen so 
many instances where no one even lifted a finger to go after these 
folks, it is just hard for me to think that we are going to get serious 
about this if we do not have some lines in the sand. It seems to 
me criminal activity is a logical place to begin that. 

Mr. Gordon. If I could suggest. Senator McCaskill, there was a 
provision in some of the appropriations bills right now that would 
talk about mandatory suspension or debarment, and we in the Ad- 
ministration made a suggestion that might address your concern. 

And that is, there would be automatic suspension or debarment 
unless the agency made a determination that there were particular 
circumstances so that there would be a presumption. It would ad- 
dress your concern but you would still retain the ability for the 
agency to say this is a special case. 

Senator McCaskill. I want to thank all of you, and I want to 
particularly thank the two Senators for allowing me to do this. It 
is very nice of you to defer. 

This is a great hearing and we have to stay on this because this 
is part of the contracting debacle that is a lack of accountability. 
I mean, some of these folks that were bad actors got performance 
bonuses as you well know in Iraq and Afghanistan, which is really 
enough to make a taxpayer lose the top of their head from anger. 
Thanks. 

Chairman LiEBERMAN. Thanks, Senator McCaskill. Thanks for 
your leadership in this area. 

We talked earlier about the guidance that 0MB Director Jack 
Lew issued yesterday and it included the direction that each agen- 
cy appoint a senior official to review the agency’s program. 

But one matter that the guidance did not address is where the 
suspension and debarment function should be placed in an agency, 
and we just heard Mr. Shaw describe how being independent from 
the acquisition chain, he feels, empowers him to make the right de- 
cisions to protect the Air Force. 

As I hear it, I think in essence it removes a conflict of interest — 
the kind of situation where there may be a natural reluctance by 
an acquisition person to take action against someone to whom they 
have just rewarded a contract. 

So, I wanted to ask the other witnesses what they think. Should 
the suspension and debarment official in each of the agencies, 
under the guidance of Director Lew yesterday, be separate from the 
acquisition functions? Mr. Gordon. 

Mr. Gordon. Several thoughts, Mr. Chairman. One, I should say 
right away that the Air Force has what in many ways is a role 
model of a suspension and debarment program and much of that 
credit goes to Mr. Shaw and his staff. 

I appreciate the point about independence. I would approach it 
with care. I would point out, for example, that the GAO’s report did 
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not cite independence as a criterion, and they did point, as you 
know, to three other characteristics. So, they did not actually say 
that independence is needed to get an effective program. 

The issue of conflict of interest, I can understand the point but 
I am a little bit skeptical. Contracting officers make responsibility 
determinations, as you know, before they award every single con- 
tract. 

They have to decide — it is their job — whether the contractor is 
responsible. I do not understand why they would be allowed to do 
that if it was viewed as a conflict of interest. I think it is their job 
to protect taxpayer funds. I think that there may be agencies 
where independence works. 

But as we in 0MB work to put together much more guidance be- 
cause that is our next step in this, as we work to put together more 
detailed guidance, I want to carefully consider independence and 
see if it makes sense as a step that could help this process work 
better. We need to find steps to make this process work better. 

Chairman LiEBERMAN. Do any of the others, Mr. Woods? 

Mr. Woods. Well, as Mr. Gordon pointed out, we did not find the 
organizational placement of the suspension and debarment officials 
to make a difference; and in fact, we found a wide range of situa- 
tions. 

Some of the suspension and debarment officials were part of the 
acquisition organization and that seemed to work well at some 
agencies, and some had more remote connection to the acquisition 
functions and that seemed to work just as well as those that had 
connection with the acquisition community. 

Chairman LiEBERMAN. Mr. Sims. 

Mr. Sims. I would also agree and speaking personally from my 
experience over 20 years in the field that I think the critical thing 
is that agencies — and all agencies are organized differently — have 
a structure in place and the positioning of the function in such a 
way that information can be gathered efficiently and sent forward 
to the debarring official and the debarring official has sufficient ob- 
jectivity. 

It can work in many fashions. At EPA, for example, where I was 
before the Department of the Interior, we had a separate debarring 
official. At Interior, we have a robust problem that we have put in 
place. The debarring official is the Senior Procurement Executive; 
but as the senior procurement executive, the debarring official has 
responsibility not just for procurement debarments but also for 
non-procurement debarments. I know some other agencies have 
multiple debarring officials keyed to their various programs. 

But I think the critical point is not so much where it is located 
but rather that there is a structure in place for an active, effective 
program. 

Chairman LiEBERMAN. Ms. Lerner. 

Ms. Lerner. Our CIGIE report did not assess this issue; but as 
an Inspector General, I certainly know that the independence that 
I have to do my work enables me to do my best work. 

So, I recognize, based on what these three gentlemen to my right 
have said, that there is not likely a one-size-fits-all answer to this. 
But, I would certainly commend studying independence as a factor, 
as 0MB moves forward in this area. 
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Chairman LlEBERMAN. That is interesting. Mr. Shaw, do you 
want to respond because there is some respectful dissent from what 
seems to work at the Air Force, or part of what works? 

Mr. Shaw. Yes. I think it is important at the Air Force, and 
frankly I do not see why it would not be important elsewhere. 
There is one department that comes to mind that had no debar- 
ment or suspensions last year and the debarring official was a con- 
tracting person, and the reason for no debarment or suspensions 
was stated as being that there were not any bad contractors, that 
they do a good job of selecting the contractors at the front end. 

And I think that is what I meant about the independence. It is 
not truly a legal conflict of interest but, as you said, it is a conflict 
of interest type of issue where in the gray areas you are going to 
be viewing the contractor in a more favorable light. 

Certainly, contracting officers, when there is clear fraud, are 
going to refer it but it is not so clear in the gray areas. 

Chairman LlEBERMAN. Understood. I thank you for that. 

Ms. Lerner, I wanted to ask you this question. One of the inter- 
esting takeaways from the survey that CIGIE of IGs was that audit 
findings rarely form the basis of suspensions and debarments. 

I was surprised by that because obviously audits often uncover 
a pattern of overbillings to the government. Was there discussion 
or has there been discussions in your CIGIE working group of com- 
ing up with guidance for the IGs on when they should make refer- 
rals to the suspension and debarment officials based on audits? 

Ms. Lerner. We have not talked about establishing guidance per 
se. We have certainly recommended, as the best practice, the idea 
of examining all audits; and, in fact, some of the offices that we 
cited as having strong practices look at all audit, inspection, and 
investigation reports to see if there is evidence to refer. 

So, one of the areas that we did focus on was strengthening the 
process for reviewing our own work and making appropriate refer- 
rals to agencies. 

Chairman LlEBERMAN. Were you surprised about this result? 

Ms. Lerner. About the fact that there are so few audit referrals? 

Chairman LlEBERMAN. Yes. 

Ms. Lerner. Not really. I think this goes back to education and 
understanding the tool. This tool has really been viewed as some- 
thing in the investigator’s toolkit. 

Chairman LlEBERMAN. Right. 

Ms. Lerner. And when you read the regulations, it is obvious 
that it is not something that is limited to investigators. 

Chairman LlEBERMAN. Sure. 

Ms. Lerner. So, that is one of the reasons that we are very 
strong on more training for the IG community because the more 
our people understand the elegance of the suspension and debar- 
ment process the more opportunities that I think they will see for 
it. And that will increase the number not just of investigative refer- 
rals, but of audit and inspection referrals. 

Chairman LlEBERMAN. I urge you to continue that emphasis on 
that education. My time is up on this round. Senator Collins. 

Senator Collins. Thank you, Mr. Chairman. 
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Mr. Woods, in your report you found that six out of the ten agen- 
cies reviewed lacked the characteristics of a successful suspension 
and debarment program. 

Of those six, which responded the most favorably to your rec- 
ommendations and which agency was the most negative as far as 
adopting your recommendations? 

Mr. Woods. Well, the one that comes most readily to mind in 
terms of a favorable response would be the Department of Home- 
land Security, generally. 

We picked two subcomponents at DHS specifically, one with an 
active program. Immigration and Customs Enforcement (ICE), and 
also FEMA, which, as you pointed out, had virtually no suspension 
and debarment activities. 

But the Department of Homeland Security took our findings to 
heart as well as the findings of their own Inspector General, which 
had recently concluded some work in the area. They have elevated 
the suspension and debarment function to the department level 
and they have a senior official who is now in charge overall of mak- 
ing those decisions. 

So, the Department of Homeland Security really stands out in 
that area. 

Senator Collins. And the low-lying departments? 

Mr. Woods. I am not sure there is any particular agency that 
stands out. 

Senator Collins. Let me help you. [Laughter.] 

It is my understanding that the Department of Justice initially 
responded to your reports saying that it did not plan to make 
changes. Is that accurate? 

Mr. Woods. That is correct. We pointed out that we thought that 
their policies and procedures were not nearly as robust as we found 
at some of the other agencies and they frankly disagreed with that. 

And we pointed out that, although they believe that their policies 
and procedures were adequate, when one looks at them they mere- 
ly mirror what is in the Federal Acquisition Regulation, and that 
is not enough to really invigorate the process and to have people 
understand what their roles and responsibilities are. 

So, we disagree with the Department of Justice on that point. 

Senator Collins. Do you believe that the Department of Justice 
is operating under the impression that there needs to be a convic- 
tion before they can proceed with a suspension and debarment? 

Mr. Woods. We did not get that sense from the department. 

Senator Collins. I am trying to figure out why the department 
is the laggard in this area. Let me ask you another question. If the 
department does not improve its procedures and does not adopt the 
recommendations, what impact do you believe it will have on the 
department’s ability to ensure that it is not doing business with 
bad actors? 

Mr. Woods. We think having good policies and procedures is crit- 
ical to the process. So, we would be concerned about their ability 
to really step up in this area absent sound policies and procedures. 

Senator Collins. Thank you. 

Mr. Shaw, an issue that has been brought to my attention is that 
at times an entity will be suspended or debarred, but then it will 
change its corporate form or its corporate name and attempt to do 


VerDate Nov 24 2008 12:28 Apr 30, 2012 Jkt 72557 PO 00000 Frm 000026 Fmt 06633 Sfmt 06633 P:\DOCS\72557.TXT SAFFAIRS PsN: PAT 



23 


business as a new kind of business but it has the same principals 
and the same bad actors. 

Is there a way that we can guard against a suspended firm sim- 
ply changing its shape, adopting a new name, and then being able 
to secure Federal work? 

Mr. Shaw. That is the most difficult problem in this area frank- 
ly, and we are very aggressive on that when we learn about it. The 
contracting community is usually very helpful. They figure that 
out. Often times they will see a bid coming in from the same fax 
number with a different name or something like that. 

When we learn about it obviously we debar them again with a 
much longer period of time but we also refer it to the Justice De- 
partment for criminal prosecution because that kind of case, I 
mean, if somebody is going to totally ignore the system, that is the 
only remedy. 

And we have been successful and the Justice Department has 
been successful in getting convictions in those areas. 

Senator Collins. If you have any suggestions for us on how we 
can do a better job of preventing that from happening — it sounds 
like you are on the alert for it and because you follow up aggres- 
sively with the Justice Department and with a longer debarment, 
you send out a message of deterrence. 

And the other entity that we found has been trying to do those 
is the Recovery Accountability and Transparency Board, which is 
working with Dun & Bradstreet to try to prevent this from hap- 
pening. 

But if you have suggestions, I would welcome them. I think the 
Committee would welcome them because I do believe this is a prob- 
lem. 

Mr. Shaw. Yes, I would be happy to provide follow-up with that. 

Senator Collins. Thank you. That would be very helpful. 

Ms. Lerner, I wanted to ask you a question about your report. 
You stated that 69 percent of the respondents to your survey reply 
that their IG never made referrals based on audits and inspections. 

Now, I realize that not every IG office has an inspection compo- 
nent, but that still seems like an extraordinarily high number. I 
would think the IGs would be a very common source of referrals 
toward suspension and debarment. 

So, in your judgment, what is the cause of this? Is it due to a 
lack of knowledge or concern that it is going to take too many re- 
sources? What is the problem here? 

Ms. Lerner. As we noted in our report, I think there are mul- 
tiple causes. As I mentioned to the Chairman, education is the 
first. People do not understand these tools. 

There are misconceptions about them that I outlined and that we 
are trying to work against. They think that they are only for inves- 
tigators and that they can only come as a result of prior judicial 
action. That is not the case. 

So, we are working to make sure that our broader community 
understands, and we have done training for the principals at 
CIGIE. We have trained Assistant Inspectors General for investiga- 
tors. 

We went to the Federal Audit Executive Council, which is all of 
our audit executives, and we are talking about suspension and de- 
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barment and making sure that they understand that it is for them 
too. 

I took my head of audits with me to the Federal Law Enforce- 
ment Training Center (FLETC) and took the week-long course 
there so that he would understand and he could push out to his 
folks that this is something that not just the investigators can do, 
but auditors can do also. 

So, we are really working to educate and motivate our broader 
community on how this tool can be used. 

Senator Collins. Thank you. 

Chairman LiEBERMAN. Thanks, Senator Collins. I have a few 
more questions. 

Mr. Woods, let me ask you, since the GAO report effectively rec- 
ommended the guidance Mr. Lew issued yesterday, if you have any 
specific reaction to that guidance. 

Mr. Woods. We have not had a chance to study that yet. 

Chairman LiEBERMAN. Good enough. When you do let me ask 
you for the record if you could submit a reaction to it. 

Mr. Woods. We would be delighted to look at it and submit that 
for the record. 1 

Chairman LiEBERMAN. Good. 

I want to pick up on a question from the DHS IG report that you 
referred to which found that DHS seemed to be reluctant to use 
suspension and debarment against poorly performing contractors 
because they feared it would negatively impact the size of the con- 
tract or pool. 

So while that is a practical result, it seems totally unacceptable 
to allow bad performers to continue to bid just so you increase the 
size of the contract pool. 

Mr. Gordon, have you seen that at all in your work in other de- 
partments? 

Mr. Gordon. I am not sure if I know of specific examples, Mr. 
Chairman, but I will tell you that it is, in my opinion, intolerable 
that a company gets, for example, terminated for default but yet 
they are not immediately referred for potential suspension or de- 
barment. That should be as obvious a referral as a conviction for 
a crime. 

We need to crack down on the poor performers. That is this fact- 
based area where you do not actually have a conviction but they 
are performing terribly. 

We need to go beyond just waiting to see if there is a criminal 
action against the company and take action. I have not seen good 
data so I cannot tell you how widespread the problem is but I will 
tell you that for most of these problems, and my colleagues on the 
panel have pointed it out, training is often the biggest gap, whether 
it is training for contracting officers, for the people in the IG shop, 
or other investigators, we need to improve training, and that is 
why we have been working both with the Defense Acquisition Uni- 
versity and the Federal Acquisition Institute to be sure that we are 
getting better training about these tools. 


1 Mr. Woods’ response to the question from Chairman Lieberman appears in the Appendix on 
page 73. 
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Chairman LlEBERMAN. Let me ask you about the use of informa- 
tion technology. Earl Devaney, who I am sure most of you know, 
was appointed to lead the Recovery Accountability and Trans- 
parency (RAT) Board — which has really one of the most noteworthy 
acronyms in my long involvement, the RAT Board — set up to do 
oversight of the spending under the American Recovery and Rein- 
vestment Act — the stimulus spending. 

They have been aggressive users of data put together by Dun & 
Bradstreet to find connections between companies that have re- 
ceived the stimulus money and companies that had been debarred, 
and I was struck. I thought about it because of the reference to 
some cases where contracts were let to companies that had been 
suspended or debarred simply because the contracting officer had 
not checked the list. 

Is there not a way we can fit this into the system so that it does 
not happen, that they have to go through some kind of information 
technology (IT) filter before a contract is awarded? 

Mr. Gordon. 

Mr. Gordon. Mr. Chairman, it is interesting that the IT sys- 
tems, which were meant to be helping us, sometimes actually are 
not helping us as much as they should. 

In terms of Dun & Bradstreet and the Data Universal Num- 
bering System (D-U-N-S) Numbers, we are in the midst right now 
of exploring the whole issue of the way D-U-N-S Numbers work. 

The unfortunate thing is that if an entity has been suspended or 
debarred under one D-U-N-S Number but they submit a bid with 
a different D-U-N-S Number, we are liable not to know about it 
when we check EPLS. 

We just worked with GSA who issued a “sources sought” to see 
if there might be a different way to do the contractor identification. 
And we at 0MB are looking into a broader review because we have 
situations where, whether it is checking for suspension or debar- 
ment or for that matter past performance, you need to be able to 
get a full picture of what is going on and not one artificially limited 
by these numbers. 

Chairman LlEBERMAN. Senator McCaskill referred briefly to the 
too-big-to-fail syndrome. In this case presumably that agencies are 
reluctant to suspend or debar large companies because even though 
there is a risk to the government in having money in the hands of 
those contractors based on their records, the agencies are depend- 
ent on them for goods and services. 

And I just wanted to invite any of you to add on to that. First 
off, is that real? And second, what can we do about it? I mean, you 
used the word “intolerable” in the situation I described a moment 
ago and I might add the same adjective to this. 

If somebody is a proven bad actor, no matter how big they are, 
they ought to suffer some punishment. I correct myself that the 
purpose here is not punishment but to protect the government and 
the taxpayers, and it is hard to protect against somebody who has 
already cheated you once. 

Mr. Gordon, do you want to start it? 

Mr. Gordon. Sure. I am happy to start although I am sure my 
colleagues on the panel will have further thoughts. 
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I have never seen good data but it is certainly the word on the 
street that if you look at EPLS you are going to find companies and 
individuals you have never heard of, and you will not see the very 
big corporations there. 

I do not know that the cause of that is what it sounds like. I am 
not sure it is a too-big-to-fail. It could well be that large sophisti- 
cated contractors, (A) in fact have systems in place to protect their 
behavior, but (B) when there are problems, they address the prob- 
lems promptly, or (C) they reach settlements with suspension or 
debarment officials like Mr. Shaw so they never end up on the 
EPLS. 

It does not mean that we are not paying attention. I would want 
to see much better data before I drew conclusions that someone 
was too big to fail and, therefore, we did not pay attention to their 
problem. 

Chairman LiEBERMAN. That is interesting. Mr. Woods, what do 
you think? 

Mr. Woods. There are some examples of large contractors ap- 
pearing on the suspension and debarment list but frankly they are 
few and far between. 

Chairman LiEBERMAN. Right. 

Mr. Woods. But I think Mr. Gordon put his finger on some of 
the reasons why that happens. We have other work under way 
looking at some of the internal audit activities of the large contrac- 
tors, and one walks away from that work being somewhat im- 
pressed, actually very impressed, with the level of oversight, inter- 
nal oversight that major corporations have. They do not want to be 
suspended and debarred and they want to take every step to make 
sure that their procedures are working at the largest contractors. 

Chairman LiEBERMAN. Right. So they have their resources also 
obviously to afford to do that. 

Mr. Woods. Absolutely. And they have their own robust proce- 
dures in place to guard against this because they know the con- 
sequences. 

And based on some work we did a number of years ago, compa- 
nies of that size will often enter into administrative agreements 
with the agencies, with the suspension and debarment officials, 
who very much want to bring these companies in line, not nec- 
essarily because they are dependent on them but they want to 
maintain competition. They want companies that are interested in 
serving the government, and it is in their interest to have the com- 
panies reform themselves and to enter into administrative agree- 
ments short of a suspension and debarment to make sure that hap- 
pens. 

Chairman LiEBERMAN. Thanks. Mr. Sims, do you want to add 
anything? 

Mr. Sims. Yes. I would also agree with what was said by Mr. 
Gordon and Mr. Woods, and would like to build on that. Problems 
are caused by people. Large corporations have the capacity to deal 
with that. One of the factors in terms of looking whether debar- 
ment is appropriate, whether the respondent has distanced himself 
from the problem is have you taken appropriate disciplinary action. 

Large corporations can certainly do that in addition to institu- 
tionalizing appropriate corporate governance provisions. 
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I think it is important certainly to take actions against people, 
individuals as well as the businesses, when you are entering into 
debarment action because you can certainly, under the rules, im- 
pute conduct; for example, to individuals who are the problem. You 
can act in that way to isolate them from going out on their own, 
going to other organizations. 

But beyond that, in terms of individuals, smaller entities, mom 
and pop organizations, tend to be where the closer the problem per- 
son is to the control of the organization the harder it is for that 
business or the individual — where they continue to be in control of 
the organization — the harder it is for them to demonstrate that 
they have done something to say that they should not now be con- 
sidered a risk to the government. 

Chairman LiEBERMAN. It make sense. Ms. Lerner. 

Ms. Lerner. Because our work was looking at the IG commu- 
nity, we did not see any impact of the too-big-to-fail issue on the 
IG community as a whole. 

Chairman LiEBERMAN. Thank you. Mr. Shaw. 

Mr. Shaw. Thank you, Mr. Chairman. 

I have a little bit of a problem with the premise because the Air 
Force has, of course, suspended Boeing. We had Boeing’s three 
launch units suspended for a 20-month period. 

We suspended it for some period of time due to its improper con- 
duct under an Air Force contract. We have engaged with BAE Sys- 
tems, which is the second-largest defense contractor, in a proactive 
way that helped them fix the company. It was not a debarment be- 
cause I did not have sufficient evidence at that time. 

So, we do address that. There are fewer big companies than 
there are small companies so in some sense an analysis of the 
EPLS is going to kick out more small companies than large compa- 
nies. 

But I think the important point here is that I am really able to 
do that with another level of independence I think not just inde- 
pendence from the contracting community but I am independent 
from the waiver authority that determines whether a company or 
a widget that is made by a company is essential for national secu- 
rity. And I think that is a terrific set up in the Air Force. 

There are a lot of other agencies that do it differently. But be- 
cause of that, I am empowered to do the right thing, to debar or 
suspend a company if that is necessary to protect the government’s 
interest without considering, we coordinate, but without being 
hung up on whether we really need that product because I know 
there is somebody else in the Air Force that will make that judg- 
ment. 

Chairman LiEBERMAN. Excellent. Thank you. Senator Collins. 

Senator Collins. Thank you, Mr. Chairman. 

Mr. Gordon, you mentioned that you thought that legislation is 
not necessary because the tools are out there. On the other hand, 
if we have a major department like the Department of Justice re- 
fusing to follow GAO’s recommendations and adopt more effective 
means to go after contractors who should be debarred or suspended 
it raises the question in my mind about whether there should be 
a legislative mandate. 
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I will also say that my experience of having had a very similar 
2-day hearing 30 years ago with exactly the same kinds of issues 
makes me wonder if we should have acted back then to pass legis- 
lation. 

So, I guess I would ask you. What would be the harm, as long 
as we kept debarment and suspension discretionary, with requiring 
that every agency of a certain size have dedicated staff, have agen- 
cy-specific policies, and an active referral process? In other words, 
statutorily mandate the GAO recommendations. 

Mr. Gordon. Senator, I will say that in preparing for this hear- 
ing, I got a chance to read through some of the materials about 
your work back then in the MCI, Inc., matter and others. 

And I was, on the one hand, impressed; on the other hand, it is 
somewhat discouraging to see that we have not made enough 
progress. So, I certainly share your points there. 

I would want to see the draft legislation. We would want to look 
at the draft legislation. I do think that what GAO described was 
actually not recommendations because they also made rec- 
ommendations that we will be considering. 

But what they described were characteristics and the character- 
istics are a bit tricky. From my point of view, what you need is a 
push from the top and a push from the center that this is serious 
and needs to be done. 

If I could share with you, we have had conversations with the 
agencies including, I should tell you, the Department of Justice 
about this matter. I have personally engaged in those conversa- 
tions. 

We need to make progress. I do not want to be at that hearing 
30 years from now, I do not know about everybody else here, but 
we need to make progress. 

I will tell you also that the Department of Justice reported to me 
that there has been an increase in their cases over the last 12 
months. It did not yet get picked up in the GAO report because of 
the period they were looking at. 

But they fully understand that the Office of Management and 
Budget will pursue this. That said, if there were draft legislation, 
obviously we would be happy to look at it especially if it were along 
the lines of GAO’s described characteristics. 

Senator Collins. Thank you. I think that is something that we 
should take a look at because it is discouraging to see such uneven 
progress over the years. 

Mr. Shaw, another blast from the past for me was when you 
mentioned the Program Fraud Civil Penalties Act because I was in- 
volved in writing that also as a staffer. I think it passed in the 
mid-1980s, as I recall. I think you said 1986. 

Mr. Shaw. I think so. 

Senator Collins. And I remember Senators Carl Levin and Bill 
Cohen being the primary authors of that. 

I just want to tell you that I look forward to your recommenda- 
tions on how we could make it work better because that was in- 
tended to be a vigorous tool that could be used with administrative 
law judges, as I recall, and to avoid having to go through the judi- 
cial system on some of these small dollar cases where the Justice 
Department is just never going to pursue them. 
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So, I just, on a personal note, wanted to tell you that while I am 
discouraged to learn that we did not fix the problem, I look forward 
to your recommendations on how we might do so. 

Mr. Shaw. Maybe by way of a preview of coming attractions, I 
mean, the concept would be that the debarring officials would be 
the deciding people in a DOD test program because the debarring 
officials would have the fact pattern for other reasons and we 
would have focused on it and it would be then a more streamlined 
approach. 

Senator Collins. Thank you. 

You know, when we are talking about debarment and suspen- 
sion, the other aspect which I think is not well understood is that 
its purpose is to protect the taxpayer. It is to protect government. 
It is to ensure that we are not doing business with bad actors, 
whether they are unethical or unable to perform. 

It is not really to punish the contractor. I am sure contractors 
feel punished as a result, but it really is to protect the integrity of 
the procurement system. 

And one part of this that is so frustrating to me is when an un- 
ethical or an incompetent contractor wins a bid that means that 
the honest, good performer did not get the bid. And that is what 
is really frustrating in this. That is one reason this is so important. 

Ms. Lerner, since you are an Inspector General with the National 
Science Foundation (NSF), I want to end my question period with 
a question to you. 

When people think about debarment and suspension to the ex- 
tent that they know about it, they think in terms of contracts for 
goods and services. They do not think in terms of grants. 

And since you are the IG for the National Science Foundation, 
which issues a lot of grants, I think it is important that we talk 
about that aspect of that because there are grant recipients that 
runaway with the money or fail to perform or default on their obli- 
gations too. It is not just the contractor. 

People think in terms of defense contractors. They might think 
in terms of Medicare fraud, but they do not think in terms of 
grants. So, are we doing enough in the area of grants? 

Ms. Lerner. Well, I can speak for NSF, and we have had a pret- 
ty robust process for suspending and debarring our recipients, who 
are primarily grantees. 

I looked back through the year 2000, and we have actively pur- 
sued debarment. Since the year 2000, we have racked up a total 
of close to 60 debarments in that timeframe, which for an agency 
of our size is substantial. 

As I pointed out, we have learned, and I have learned a lot since 
taking on the leadership role on the Council, and one of the things 
I learned was that we should be out there suspending people more. 

Since we have started doing this work, we have racked up nine 
suspensions last year alone, and that is an active tool that we are 
using. 

I also lead the research misconduct working group for CIGIE, 
and that is one of the tools that we will use to get word out to the 
grant community that this is something that we can do as well. 
Again more education, more outreach, better understanding, and 
better results. 
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Senator Collins. I suspect that your experience is unusual be- 
cause you personally are so committed and I think we need to look 
at the National Institutes of Health (NIH), at other agencies that 
do major grant awards to see whether there really is the kind of 
accountability that is necessary, and again here it is a matter if a 
grant goes to a researcher who turns out to be a fraud, that is 
money that could have gone to a researcher who would advance our 
knowledge of how to cure Alzheimer’s, diabetes, or cancer, and that 
is why I feel so strongly that we need to be taking a harder look 
at the grant side too, and I suspect that it is due to your personal 
commitment and leadership that you have such an extraordinary 
record at the NSF. But that is something I hope we can look a little 
more into. 

Mr. Sims, you were nodding during this so I might give you the 
last word. 

Mr. Sims. I would certainly agree with the observations. Senator 
Collins, that it is important to use the non-procurement rule as 
well. 

I think one thing to remember, though, because these are really 
procedure rules and due to reciprocity when you act under the con- 
tract rule, you also protect for purposes of debarred persons being 
rendered ineligible for non-procurement purposes as well and vice 
versa. 

Some agencies elect to act under the non-procurement role be- 
cause, in many respects, it has some advantages over the FAR and 
more flexibility. 

Some agencies use both. At the Interior Department we used 
both rules as it appears appropriate with the understanding that 
when we do that we are actually providing protection, in both di- 
rections, procurement and non-procurement. 

Senator Collins. Thank you. 

Mr. Chairman, thank you so much for holding this hearing. It is 
a very long-held interest of mine and now that you have pointed 
out how long I had been around working on this issue I hope we 
can work on some legislation with the help of OFPP and our won- 
derful panel here and look forward to seeing the program fraud 
civil remedies amendments as well and also look at the grant side. 

Chairman LiEBERMAN. Well said. Thank you. Senator Collins. I 
do want to state for the record that when you worked for Senator 
Cohen you were extremely young. 

Senator Collins. I wish. [Laughter.] 

Chairman LiEBERMAN. This has been an excellent hearing. This 
is not only a panel that is informed and has helped to inform the 
Committee but, you are on the job and — I was about to be pejo- 
rative, Mr. Gordon — except for Mr. Gordon, who is leaving, the rest 
of you are going to continue on the job in your various capacities 
and I know you will continue to pursue aims that are shared by 
this Committee. 

We really do wish you good luck and thank you again, Mr. Gor- 
don, for your service. 

Mr. Gordon. Thank you. 

Chairman LiEBERMAN. I agree with Senator Collins. We are 
going to take a look at whether additional legislation is necessary 
along the lines that she has discussed. 
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In the meantime, the implementation of existing law is critically 
important, and you are there to make that happen. We are not 
going to let this one go. We really intend to continue very active 
oversight. 

So, we thank you for your testimony today and for your con- 
tinuing work in this area, which is really important to confidence 
in the government, not to mention the specific saving of taxpayer 
dollars. 

We are going to keep the record of the hearing open for 15 days 
for any additional questions and statements. 

With that, we thank you. 

The hearing is adjourned. 

[Whereupon, at 10:43 a.m., the Committee was adjourned.] 
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Homeland Security and Governmental Affairs Committee 
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As Prepared for Delivery 

Good morning, the hearing will come to order. Today we two vexing questions about federal contract 
spending. 

One: Why are contractors known to be poor performers or who have engaged in fraud or other 
misconduct not being put on the Excluded Parties List, which would bar them from receiving federal contracts? 

And two: Why are some contractors who have been placed on the list of banned contractors still taking in 
millions of dollars from the federal government? 

As wc shall hear this morning, the answers to both of these questions are unacceptable and costly for 
taxpayers and that has to stop. 

Woody Allen said 90 percent of life is showing up and sometimes 1 think that one of the most effective 
things vve do in the Committee is to hold hearings that generate attention. Perhaps it was a coincidence, but I was 
very- glad to hear yesterday the Director of 0MB indicate that the Office of Federal Procurement Policy (OFFP) 
was issuing new guidelines to protect taxpayer doliare from waste, fraud, and abuse by federal contractors and i 
look forward to learning more about those guidelines during this hearing. 

Let me give some examples that motivated this hearing. 

A report issued by the Department of Defense just last month shows that over a 10-year period, DOD 
awarded $255 million to contractor who were convicted of criminal fraud; and almost $574 billion to contractors 
involved in civil fraud ca.ses that resulted in a settlement or judgment against the contractor. 

Last year, the Department of Homeland Security’s Inspector Genera! found 23 cases where the 
Depanment had cancelled a contract because of poor performance, but in none of those cases did DHS suspend or 
debar the contractor. 

That means that not only were other DHS component agencies at risk of entering contracts with these poor 
performers, but agencies across the government might obviously do the same. 

After Hurricane Katrina, the Depanment of Justice found it necessary to set up a whole task force devoted 
to Katrina fraud. And yet FEMA, over at least a five-year period, never sent one name to the Excluded Parties 
List for suspension or debarment. 
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How is that possible? 

Federal Acquisition Regulation gives federal agencies broad discretion under suspension and debarment 
procedures to prohibit new contracts from going to companies or individuals who perform poorly, engage in 
fraudulent behavior, or otherwise act irresponsibly. 

But it is a tool that is used ail loo rarely and that enables millions- perhaps billions - of dollars of waste, 
fraud or abuse to continue. 

The Government Accountability Office issued a report last month that found that over a five year period, 
the Departments of Health and Human Services, Commerce and Labor, Education, Housing and Urban 
Development, as well as FHMA and Office of Personnel Management initiated no suspensions or debarment 
actions against a contractor - zero! 

Most other federal agencies sent 20 or fewer contractors to the Excluded Parties List. 

To me, it strains the imagination to think that these agencies have not encountered more companies that 
have overbilled the goverrunent, engaged in fraud, or failed to perform or carry out their obligations. 

But, as I said earlier, even getting on the list doesn’t seem to guarantee that bad contractors are banned 
from receiving federal contracts. For.example, The U.S. Navy suspended a company after one of its employees 
sabotaged the repairs of steam pipes on an aircraft carrier. 

But less than a month later, that same company was awarded three new contracts because the Navy 
contracting officer failed to check the Excluded Parties List. 

Just last month, the IG at the Department of Justice reported that over a six-year period, that Department 
had issued 77 contracts, or modifications to contracts, to six separate suspended or debarred parties. 

Following the GAO report that I mentioned. Senator Collins and 1 sent letters to the agencies identified by 
GAO as lacking the best practices that are common to those agencies that do make effective use of suspension 
and debarment and we intend to monitor the response of those agencies. 

Today we will hear from a panel of witnesses who arc strong advocates of more active and aggressive use 
of suspension and debarment programs as a way of ensuring American taxpayers are getting their money's worth 
IVom these federal contractors. 

This isn’t the first time this problem has been looked at. In 1981, the Subcommittee on Oversight of 
Government Management of this Committee, then the Governmental Affairs Committee, chaired by then Senator 
William Cohen of Maine, held a series of hearings on suspension and debarment and in words that still ring true 
today, said: 

“In this time of economic crisis and huge Government deficits, when both Congress and the 
administration are looking for equitable ways to reduce Government spending, we certainly welcome this 
opportunity to evaluate and propose mechanisms by which the Government can protect itself from dealing with 
proven irresponsible firms. 

“We have to insure that the Government’s investment in hundreds of millions of dollars in Federal 
contracts is not jeopardized because of the failure to debar undesirable contractors.” 

Very well said by Senator Cohen. I think as I approach my retirement I will be quoting former senators 
more often. Those words were prescient and well-spoken, but not surprising, because as some of you may know 
Senator Cohen was blessed with an extremely talented staff director, who has remained steadfast in her 
commitment to see that the government lakes every action necessary to protect taxpayer dollars. And I now turn 
to that former stall director, the current Senator from Maine, Susan Collins. 
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Opening Statement of Senator Susan M. Collins 

Weeding Out Bad Contractors: 

Does the Government Have the Right Tools? 

Committee on Homeland Security 
and Governmental Affairs 
November 16, 2011 

★ ★ A 

Suspension and debarment are mechanisms by which the federal government protects 
taxpayers by avoiding the award of new contracts or grants to those individuals and businesses 
who have proven to be bad actors. Debarment is automatic upon conviction of certain crimes, 
but federal agencies also have the authority to suspend or debar an individual or business in cases 
where there hasn’t been a conviction or an indictment, but there is, nevertheless, ample evidence 
of unethical behavior or incompetent performance. 

The GAO has found that some agencies have failed for years to suspend or debar a single 
individual or business. For example, the GAO found that FFiMA had no suspensions or 
debarments from 2006 to 20 1 0, despite the fact that our Committee found numerous instances of 
contract waste, abuse, fraud, and non-performance in the aftermath of Flurricane Katrina. 

In FEMA’s disaster housing program alone, GAO identified approximately S30 million 
in wasteful and potentially fraudulent payments to FEMA contractors in 2006 and 2007, which 
likely led to millions more in unnecessary spending beyond this period. 

In another example, the Department of Justice suspended or debarred only eight 
contractors from 2006 to 2010. Making matters worse, a recent Inspector General audit reveals 
that, from 2005 to 2010, the Department actually issued 77 contracts and contract modifications 
to some of these same entities the Department itself had suspended or debarred. I join the 
Chairman in asking, “How could this possibly have happened?” 

The vast majority of individuals and businesses who participate in the federal 
marketplace are honest and do their utmost to fulfill the terms of their federal contracts. It is not 
ethical or fair to competent government contractors when they lose government business to those 
who will not perform effectively and honestly. 

Our goal here is not to punish, but rather to protect. Taxpayers deserve to know that 
federal contracts and grants are not awarded to those who have acted dishonestly, irresponsibly, 
or incompetently. 

Having powerful suspension and debarment tools in the arsenal does little good if they 
are not being used. GAO found that civilian agencies with the highest numbers of suspensions 
and debarments shared certain characteristics. First, they dedicated staff full-time to the 
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suspension and debarment process. Second, they have detailed guidance in place. And finally, 
they have a robust case referral process. 

GAO found that the U.S. Immigration and Customs Enforcement, the General Services 
Administration, the Navy, and the Defense Logistics Agency are actively protecting the federal 
government from unscrupulous and habitually non-performing contractors. On the other hand, 
as the Chairman pointed out, GAO found that FEMA, HHS, Commerce, State, Treasury, and 
Justice must improve. 


The failure of agencies to use their suspension authority regrettably is not a new 
revelation. As the Chairman mentioned, thirty years ago, as the Staff Director of a subcommittee 
of this very Committee, I was extremely involved in oversight hearings on suspension and 
debarment. Reading over the transcript of those hearings, I was struck by the exact same 
problems highlighted in GAO’s recent report, especially the reluctance on the part of some 
agencies to exercise their suspension and debarment authority. 

Today, there is even less excuse than ever, given the new tools available to agencies. 

One such tool is the Excluded Parties List which allows for a real-time listing of all contractors 
who have been suspended or debarred. And, since that time, the suspension or debarment at one 
agency generally applies to all agencies. And since 1986, the Interagency Suspension and 
Debarment Committee has been established to facilitate the process of determining which agency 
should take the lead in suspending or debarring an unethical or incompetent entity that does 
business with more than one agency. 

This GAO report must be a wake-up call to agencies who arc failing to protect the 
interests of the taxpayers. Like the Chairman, ! was pleased to see that the GAO report and this 
hearing prompted OMB to issue new direction to agencies to strengthen their suspension and 
debarment procedures. Let us hope that this time, it will make a difference and that, thirty years 
from now. this Committee is not holding yet another hearing examining why federal agencies are 
not acting more aggressively to protect taxpayers. 
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COMMITTEE ON HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS 
UNITED STATES SENATE 

November 16, 201 1 

Chairman Lieberman, Ranking Member Collins, and members of the Committee, 1 
appreciate the opportunity to appear before you today to discuss the role of suspension and 
debarment in our federal acquisition system. As guardians of the taxpayers’ dollars, our agencies 
have an ongoing responsibility to make every possible effort to do business with contractors who 
place a premium on performance and quality and not do business with firms who are proven bad 
actors. Having an effective suspension and debarment program is one of a number of tools that 
agencies must have at their disposal in order to maximize the return on every dollar spent and 
deliver a higher quality of service to the American people. 

From the start of the Administration, it has been a priority to make sure agencies apply 
fiscally responsible acquisition practices that cut contracting costs and better protect taxpayers 
from cost overruns and poor performance. During the prior Administration, contract spending 
exploded but contract management and oversight capacity were not strengthened to keep up with 
that demand. As a result, agencies struggled to hold contractors accountable. The President's 
March 2009 mandate to improve federal procurement practices has instilled a new sense of 
accountability in agencies. While the work must continue, there has been a sharp turn toward 
increased accountability and there are clear signs of progress. 

• We have stopped uncontrolled contract spending . In FY 2010, spending on federal 
contracting decreased for the first time in 1 3 years — by nearly $15 billion when compared to 
the amount spent in the prior year and $80 billion less than what would have been spent had 
contract spending continued to grow at the same rate it had under the prior Administration. 

As agencies complete the validation of their contract data covering the past fiscal year, we 
expect it will show that FY 201 1 spending remained near the FY 2010 lower levels, 

• We are buying smarter . As part of the White House Campaign to Cut Waste, we have 
reformed the way the government buys everyday commodities, such as office supplies and 
overnight delivery services, so that we are - finally - leveraging the federal government’s 
purchasing power as the world’s largest customer to deliver a better value for the American 
taxpayers. Increased use of government-wide contracts for these requirements saved nearly 
$30 million for domestic delivery services and $18 million for office supplies in FY 201 1 , 
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Our savings from strategic sourcing will grow larger as agencies across the government pool 
their resources for print management services, wireless plans, and software licenses. 

• We are buying more from small businesses . In FY 2010, the federal government awarded 
nearly $100 billion in government contracts to small businesses, which is equivalent to 
22,7% of total eligible dollars. This marks the largest two-year increase in over a decade and 
the second consecutive year of increases after three years of decline. Even more 
opportunities will open up as we unveil new small business buying tools and modernize 
existing ones. These actions are enabling agencies to reap the benefits of the innovations and 
skill that small businesses bring to the federal marketplace. And when we do buy from small 
businesses, we are making sure that they get paid faster. Earlier this fall, the Office of 
Management and Budget (0MB) issued a memorandum directing agencies to begin 
accelerating payments to small business contractors. Agencies have already begun to 
implement this policy, cutting the lime in which they pay small businesses by up to half in 
many cases. This is getting money back in the hands of small businesses faster, improving 
their cash flow and allowing them to reinvest funds in their business. 

• We are paving closer attention to our large and complex projects, particularly in the IT 
sphere . Consistent with our “Myth-Busters” campaign to increase and improve 
communication with vendors, agencies are working to conduct more open communication 
with industry before a solicitation is issued to better understand how the marketplace can 
meet our needs. In addition, new guidance issued by the Office of Federal Procurement 
Policy (OFPP) has provided agencies with a roadmap to establish specialized acquisition 
cadres that can concentrate on information technology buys and the challenges unique to this 
critical class of acquisitions. 0MB and the agencies have conducted “TechStats” to diagnose 
the causes of underperforming IT projects and get them back on track, and “AcqStats” to 
identify opportunities for systemic improvements in the acquisition process for IT and other 
investments. 

• We are stepping up accountability . We have given our contracting officers a new tool - 
the Federal Awardee Performance and Integrity Information System (FAPIIS) - to provide 
them with broadened access to information about the integrity of contractors - including 
suspensions and debarments, contract terminations, and contractor disclosure of adverse 
criminal, civil and administrative actions - so that they can more easily determine whether a 
company is playing by the rules and has the requisite integrity to do business with the 
government. Additionally, we have continued to make concerted efforts to address the issue 
of contractors receiving federal contracts notwithstanding tax delinquencies, and have 
increased the amount collected from contractors owing tax debt - more than $1 10 million in 
FY 2010. And, we are tracking spending at the subcontractor level on USASpending to 
ensure unprecedented transparency. 

Each of these steps is being reinforced by an overall strengthening of the acquisition 
workforce, the foundation of our acquisition system. For too long, federal agencies focused so 
much on the process of awarding contracts that they neglected what must come before and after 
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contract awards, good acquisition planning and effective contract management. Agency human 
capital plans for the acquisition workforce have been developed to give particular attention to 
acquisition planning and contract management skills and now, after years of inattention, we are 
restoring the capacity of contracting staff to plan effectively and negotiate aggressively, and 
building the capability of those responsible for contract management, including program and 
project managers and contracting officer’s representatives (CORs), to ensure vendors meet their 
contractual promises. 

We are now on a path for achieving real and sustained improvement - but there is more 
we must do to rebuild confidence in our acquisition system and achieve consistently good results 
for our taxpayers. In order to take accountability to the next level, we must focus on 
strengthening our suspension and debarment procedures so that taxpayer dollars are not put at 
risk in the hands of bad actors. We must ensure that agencies are properly positioned to give 
appropriate consideration to suspension and debarment as tools to fight waste and abuse. 
Suspending or debarring entities can help to protect taxpayers from the risk of awarding 
contracts to entities that are not presently responsible, whether because of having been convicted 
of fraud or other criminal or civil offenses indicating a lack of business honesty or integrity, or 
otherwise behaving unethically, or of having a track record of poor performance of government- 
funded work. The system works, however, only if we are willing and able to suspend or debar 
entities when we shouldn’t be doing business with them, and if all agencies check to be sure they 
are not awarding a contract to an entity that has been suspended or debarred. 

This morning, I would like to briefiy review the policy framework for suspension and 
debarment. I will then discuss efforts by 0MB to help agencies take more effective advantage of 
these tools. 

Understanding the role of suspension and debarment in contracting 

The Federal Acquisition Regulation (FAR) has, for many years, laid out policy and 
procedures for suspension and debarment. The FAR specifies numerous causes for suspension 
and debarment, including fraud, theft, bribery, tax evasion, or lack of business integrity. At the 
same time, the FAR makes clear that the existence of one or more of these causes does not 
require an agency to suspend or debar the contractor and cautions that suspension and debarment 
are to be used only to protect the public’s interest in ensuring that taxpayers do business with 
contractors who are presently responsible (that is, contractors that have the integrity and business 
ethics to work for our taxpayers), and not to punish prior contractor misconduct. Accordingly, 
an agency must consider the seriousness of the contractor’s acts or omissions and any remedial 
measures or mitigating factors, such as disciplinary action taken by the contractor or new or 
stronger internal control procedures that it has instituted. The FAR further cautions that agency 
actions must be consistent with principles of fundamental fairness, which includes providing 
notice and an opportunity to respond before a debannent is imposed. 

These basic policies and procedures remain sound. The discretion that the FAR provides 
to agencies in deciding if suspension and debarment are necessary and appropriate enables the 
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agency’s suspension and debarment official to consider mitigating circumstances and encourages 
contractors to change their business processes to prevent future misconduct. Ensuring 
administrative due process - that is, notice and an opportunity to respond - promotes fairness 
and has been a key reason why courts have shown deference to the decisions of agency 
suspension and debarment officials in response to legal challenges. 

That said, for too long many agencies failed to maintain the most basic program 
capabilities required to suspend or debar non-responsible contractors and grantees, or fail to 
adequately utilize the suspension and debarment tools that are placed at their disposal. The FAR 
holds each agency responsible for prompt reporting, investigation, and referral to the suspension 
and debarment official of matters appropriate for that official’s consideration, and the FAR 
anticipates each agency establishing procedures for these purposes that suit the specific agency’s 
situation, including, for example, the extent of contracting that the agency conducts. Without 
appi opriate action by each contracting agency, the suspension and debarment process cannot 
adequately protect taxpayer funds. 

Under this Administration, we have brought long overdue improvements to the 
suspension and debarment function at agency after agency, as detailed below. This reflects our 
concern, as noted by GAO in the report it issued recently, that a good number of agencies still 
lack the characteristics common among active and effective suspension and debarment programs 
- namely, dedicated staff resources, well-developed internal guidance, and processes for 
referring cases to officials for action. Clearly, we cannot allow inaction and inattention put our 
taxpayers at unnecessary risk of waste, fraud, and abuse. 

To address these concerns, this Administration has taken a series of concrete steps, of 
which I would like to highlight two here: (1) 0MB is requiring agencies to increase 
management attention on suspension and debarment and review internal policies and practices in 
this area and (2) we are strengthening the Interagency Suspension and Debarment Committee 
(ISDC). In both of these efforts, OFPP has been working closely with the Office of Federal 
Financial Management (OFFM), and the actions described below apply to both the procurement 
and non-procurement communities. 

Requiring agencies to increase management attention on suspension and debarment 

As a next step in our accountability efforts, OMB is asking agencies, in particular those 
subject to the Chief Financial Officers Act, to take a number of actions consistent with 
suspension and debarment policies in Subpart 9.4 of the Federal Acquisition Regulation 
(addressing procurement activities) and 2 CFR Subtitle A, Part 1 80 (addressing non-procurement 
activities) to establish and/or maintain active suspension and debarment programs. These actions 
include the following: 

o Appointing a senior accountable official. If one has not already been designated, to be 
responsible for assessing the agency’s suspension and debarment program, the adequacy of 
available resources (including, where appropriate, full-time staff) and training, and 
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maintaining effective internal controls and tracking capabilities, taking into consideration the 
agency’s mission, organizational structure, and level of procurement and grant-making 
activities. The accountable official may be the agency’s suspension and debarment official. 

o Reviewing internal policies, procedures, and guidance as necessary to ensure that suspension 
and debarment are being considered and used effectively, whenever appropriate, to protect 
the Government’s interests and taxpayer funds, and have been coordinated with other 
remedies available to the government that are designed to ensure potential recipients have the 
requisite business integrity to receive Federal funds before an award is made. 

o Ensuring that relevant databases and other information sources are reviewed by the agency 
award official(s) prior to the award of any Federal grants, contracts, or benefits. 

o Where the agency learns that a Federal contract or grant was improperly awarded to a 
suspended or debarred entity, taking prompt corrective action, including appropriate action 
regarding the specific award and establishment of systemic controls and procedures to 
prevent recurrence. 

This direction adopts - and goes beyond - the recommendations in GAO's report. We 
should point out that what we are doing government-wide is consistent with steps that a number 
of agencies have already taken to strengthen their suspension and debarment functions. For 
example: 

• The Department of the Interior (DOI) has implemented a debarment program with dedicated 
positions in its Office of Inspector General and a full-time debarment program manager in 
the Office of Acquisition and Property Management to assist the suspension and debarment 
official. The new program has developed and implemented enhanced program practices and 
procedures for case initiation and resolution and created an electronic case management 
tracking system for tracking suspension and debarment actions. From FY 2009 through FY 
2011, DOI took 1 15 suspension and debarment actions, including the Department’s first use 
of administrative agreements to resolve exclusions while providing the Department with 
effective oversight over a contractor’s performance. 

• The United States Agency for International Development (USAID) has ramped up its efforts 
to root out contractors who waste valuable agency resources needed to support our foreign 
assistance programs. The agency has established a new Compliance and Oversight for 
Partner Performance (“COPP”) Division of dedicated staff who work in close coordination 
with the agency’s Office of Inspector General and Office of General Counsel to track partner 
performance and ensure that appropriate and timely action is taken by both headquarters 
offices and field missions when non-compliance or ethical violations are identified. USAID 
has also created a Suspension and Debarment Task Team, led by the Deputy Administrator, 
to provide senior-level guidance on high-profile administrative actions. In FY 201 1 alone, 
USAID has taken more than 60 suspension or debarment actions - more than double the 
number of actions taken in the prior seven years combined. 
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• [n recent years, the National Aeronautics and Space Administration (NASA) has significantly 
increased its suspension and debarment actions, as a result of its Acquisition Integrity 
Program in the Office of the General Counsel, which addresses issues and potential remedies 
related to procurement and non-procurement fraud. Between 1996 and 2007, NASA 
debarred 18 contractors. Since 2008, NASA has proposed for debarment over 50 contractors 
and debarred, suspended, or voluntarily excluded 40 contractors during this time period. 

This past August, NASA updated its agency regulatory procedures regarding suspension and 
debarment in its FAR Supplement. This action was taken to ensure that suspension and 
debarment is being considered and used effectively to protect the Government’s interests, to 
simplify the process for making a referral for possible suspension and debarment action to 
the NASA Suspending and Debarring Official, to ensure quality and consistency in the 
consideration of entities for suspension and debarment, to outline the roles and 
responsibilities of the Acquisition Integrity Program attorneys and the Office of Procurement 
personnel in the suspension and debarment process, and to address the review process for 
eligibility determinations when prospective contractors certify or represent the exi.stence of 
indictments, convictions, or judgments. 

• The Department of Transportation (DOT) put a new framework in place that requires the 
operating administrations to take action within 45 days of notification of an action that would 
warrant possible suspension or debarment, and implements a new data collection system that 
will help the senior management of the Department monitor the performance of suspension 
and debarment offices. 

• The Small Business Administration (SBA) has ramped up efforts to remove bad actors from 
its small business programs and ensure that the benefits of small business contracting 
programs go to the intended communities. The agency has devoted greater staff resources 
and employee training to promote suspension and debarment actions, and, working in close 
coordination with the Office of Inspector General, has significantly increased suspension and 
debarment of dishonest contractors. Some of the results have been publicly reported, and we 
are confident that contractors have taken note. For example, pending full investigation by the 
Agency’s Office of Inspector General, SBA suspended a major government contractor and 
two small businesses based on evidence that they had knowingly violated small business 
contracting laws. 

We recognize that these instances of progress need to be replicated government-wide. 

That is why, as recommended by GAO, OMB will be issuing government-wide guidance to help 
agencies bolster their suspension and debarment practices as they review their current programs 
to ensure that taxpayer dollars are protected. 

Strengthening the ISDC 

The ISDC, which is overseen by OMB, serves as a forum for agencies with respect to 
policy and procedure regarding suspension and debarment actions taken in connection with 


VerDate Nov 24 2008 12:28 Apr 30, 2012 Jkt 72557 PO 00000 Frm 000046 Fmt 06601 Sfmt 06601 P:\DOCS\72557.TXT SAFFAIRS PsN: PAT 



43 


7 


either procurement or non-procurement activities. It provides an important support structure 
to help agencies implement their debarment and suspension programs and facilitates sharing 
of best practices and lessons learned. In addition, the ISDC assists in coordinating 
suspension and debarment actions among agencies to facilitate their government-wide effect 
when two or more agencies have an interest in initiating suspension or debarment 
proceedings pertaining to the same contractor. This coordination process enhances the 
efficiency of the suspension and debarment process by helping agencies avoid needlessly 
expending funds for duplicative actions or working at cross-purposes. 

As GAO noted, the ISDC’s effectiveness as a support structure and coordinating body 
is tied to the willingness of agencies to support its activities. For this reason, we are 
directing each CFO Act agency to actively participate in the iSDC. The new Chairman of 
the ISDC, David Sims, also serves as the Suspension and Debarment Program Manager at 
DOI and, in this capacity, as noted above, he built an active debarment program at the 
Department that can serve as one possible blueprint for other agencies to follow. 

In a special OMB-led session of the ISDC last month, OMB and agencies exchanged 
ideas for how the ISDC can better leverage its resources and talents, and a number of 
suggestions were raised at that meeting that have led to decisions about actions going 
forward. In addition to supporting OMB in the development of government-wide guidance, 
the ISDC will now take a more active role in ensuring effective training. A new standing 
subcommittee will focus on reviewing available training courses and creating new training as 
necessary. They will seek to ensure that training is delivered in a manner that meets the 
different needs of contracting agencies and the various stakeholders who have roles in the 
suspension and debarment process, including personnel in suspension and debarment offices, 
contracting offices, inspector general offices, and legal offices. A separate ISDC 
subcommittee will continue to address the tracking and reporting of information so the 
procurement and grants communities can better understand how suspension and debarment 
are being used and identify where refinement of current policies or practices might be 
beneficial. This past summer, the ISDC issued the first comprehensive government-wide 
report on suspension and debarment activities. The new Chairman has already begun 
working with ISDC members to improve the type of information collected from agencies for 
future reports, in order to create a better baseline against which to measure progress, with 
respect to the important issues of resources, internal agency controls, and training efforts. 

Conclusion 


As stewards of the taxpayers’ dollars, we are responsible for ensuring that agencies are 
achieving the best results possible from their contractors. As my tenure as OFPP Administrator 
draws to a close, I look back with great pride on the achievements of the acquisition workforce 
over the past two years in eliminating waste and getting better value for our taxpayers - by 
buying less, buying smarter, reducing unnecessary risk from contracts, increasing opportunities 
for small business contractors, and strengthening the workforce's ability to negotiate better deals 
and hold contractors to their promise of delivering on time and on budget, 1 have great 
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confidence that my OFPP colleagues, along with our colleagues in OFFM, our agency 
acquisition professionals, and grants officers, will sustain and build on this progress, by 
strengthening their suspension and debarment programs to deal with non-responsible contractors 
and grantees. 

I thank the Committee for its leadership and support during my tenure and look forward 
to seeing the continued improvements that will be made to our federal acquisition system 
through the collaborative efforts of this Committee, other members of Congress, 0MB, and our 
procuring agencies. 

This concludes my remarks, I am happy to answer any questions you may have. 
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Mr. Chairman and Members of the Committee: 

i am pleased to be here to discuss the Federal government’s use of 
suspensions and debarments. In 2010, spending on contracted goods 
and services was more than $535 billion. To protect the government's 
interests, federal agencies are required to award contracts only to 
responsible sources — those that are determined to be reliable, 
dependable, and capable of performing required work. One way to do so 
is through the use of suspensions and debarments, which are actions 
taken to exclude firms or individuals from receiving contracts or 
assistance based on various types of misconduct. The Federal 
Acquisition Regulation (FAR) prescribes overall policies and procedures 
governing the suspension and debarment of contractors by agencies and 
directs agencies to establish appropriate procedures to implement them. 
This flexibility enables each agency to establish a suspension and 
debarment program suitable to its mission and structure. 

Even though the FAR specifies numerous causes for suspensions and 
debarments, including fraud, theft, bribery, tax evasion, or lack of 
business integrity, the existence of one of these does not necessarily 
require that the party be suspended or debarred. Agencies are to 
establish procedures for prompt reporting, investigation, and referral to 
the agency suspension and debarment official, Parties that are 
suspended, proposed for debarment, or debarred are precluded from 
receiving new contracts, and agencies must not solicit offers from, award 
contracts to, or consent to subcontracts with these parties, unless an 
agency head determines that there is a compelling reason for such 
action. 

On October 6, 201 1 . we publicly released a report that addresses { 1 ) the 
nature and extent of governmentwide exclusions reported in the Excluded 
Parties List System (EPLS) maintained by the General Services 
Administration (GSA); (2) the relationship between practices at selected 
agencies and the level of suspensions and debarments under federal 
acquisition regulations: and (3) governmentwide efforts to oversee and 
coordinate the use of suspensions and debarments across federal 
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agencies.’ My statement will highlight the key findings and 
recommendations of our report. 

We analyzed data for fiscal years 2006 through 2010 for all agency 
actions reported in EPLS to identify (1) suspension and debarment 
actions taken under the FAR; (2) suspension and debarment actions 
taken under the Nonprocurement Common Rule (NCR), which covers 
grants and other assistance: and (3) other exclusions. To provide 
information on the level of agency activity, we aggregated related actions, 
such as those involving affiliates and related parties, to identify the 
number of cases. We used cases to provide a common comparison 
among the agencies, even though a case may include separate actions 
for an individual, a business, and each affiliate and entail dedication of 
resources and the potential for separate representation by a party’s 
counsel and separate resolution. We assessed the reliability of EPLS 
data by performing electronic testing, reviewing system documentation, 
and interviewing knowledgeable officials about data quality and reliability. 
We determined that the data were sufficiently reliable for the purpose of 
this review. 

We also reviewed a mix of 10 agencies from among all agencies having 
more than $1 billion in contract obligations in fiscal year 2009. These 
agencies included the Defense Logistics Agency (DLA). the Department 
of the Navy (Navy). GSA, and the Department of Homeland Security’s 
(DHS) U S. Immigration and Customs Enforcement (ICE) — all of which 
had relatively more cases involving actions taken under the FAR than 
other agencies — as well as the Departments of Commerce (Commerce), 
Health and Human Services (HHS), Justice (Justice), State (State), and 
the Treasury (Treasury), and DHS’s Federal Emergency Management 
Agency (FEMA)— all of which had relatively few or no suspensions or 
debarments under the FAR. At these 10 agencies, we focused on certain 
attributes of the suspension and debarment process, including the 
organizational placement of the suspension and debarment official, 
staffing and training, guidance, and the referral process, including 
triggering events. 


’ GAO. Suspension and Debarment: Some Agency Programs Need Greater Attention, 
and Govemmentwide Oversight Could Be Improved. GAO- 1 1-739 (Washington, D.C.; 
Aug, 31, 2011). 
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In addition, we met witti officials from the Office of Federal Procurement 
Policy which provides overall direction of governmentwide procurement 
policies, including suspensions and debarments under the FAR; officials 
at the Interagency Suspension and Debarment Committee (ISDC); the 
Council of the Inspectors General on Integrity and Efficiency’s (CIGIE) 
Suspension and Debarment Worldng Group; and GSA. We also met with 
or obtained information from suspension and debarment and inspector 
general officials at the 10 selected agencies. Our work was performed in 
accordance with generally accepted government auditing standards. 


Suspension and 
Debarment Cases 
Make Up a Small 
Percentage of All 
Exclusions in the 
Govermentwide 
Database 


For fiscal years 2006 through 2010, about 4,600 cases — about 16 percent 
of all cases in EPLS — involved suspension and debarment actions taken 
at the discretion of agencies against firms and individuals based on any of 
the numerous causes specified in either the FAR or NCR, such as fraud, 
theft, or bribery or history of failure to perform on government contracts or 
transactions. Such cases generally result in exclusion from all federal 
contracts, grants, and benefits. About 47 percent of suspension and 
debarment cases were based on the NCR, which covers federal grants 
and assistance, with the Department of Housing and Urban Development 
accounting for over half of these grant and assistance-related cases. The 
other 53 percent of suspension and debarment cases were based on 
causes specified in the FAR and related to federal procurements. 

During this same time period, about 84 percent — or about 24,000 of the 
approximately 29,000 total cases reported in EPLS — were other 
exclusions based on a determination that the parties had violated certain 
statutes or regulations. For example, prohibited conduct, such as health 
care fraud, export control violations, or drug trafficking, can result in an 
EPLS listing. In these types of cases, once an agency with the designated 
authority has determined that a party has engaged in a prohibited activity, 
such as fraudulently receiving payments under federal health care 
programs, or violating export control regulations, the law generally 
requires that the party be declared ineligible for specified government 
transactions or activities. Although most other exclusions are based on 
violations that are not related to federal procurements or grants, the party 
is excluded from some or all procurement and nonprocurement 
transactions as set out in the statute. HHS, Justice, and Treasury 
recorded the most other exclusion type cases. Figure 1 shows the basis 
of all EPLS cases for fiscal years 2006 through 2010. 
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Figure 1; Basis of EPLS Cases, Fiscal Years 2006 through 2010 



Based on federal 
grants and assistance 
regulations 


Based on federal 
acquisition regulations 


The number of suspension and debarment cases related to federal 
procurement varied widely among departments or agencies over the last 
5 fiscal years as shown in Appendix I. DOD accounted for about two- 
thirds of all suspension and debarment cases related to federal 
procurements with almost 1 ,600 cases. Of all the agencies, almost 70 
percent had fewer than 20 suspension and debarment cases related to 
federal procurements. Six agencies— HHS, Commerce, and the 
Departments of Labor. Education, and Housing and Urban Development 
and the Office of Personnel Management — had no such cases over the 
last 5 fiscal years. 


Agencies with Most 
Suspension and 
Debarment Cases 
Share Common 
Characteristics 
Missing at Agencies 
with Few Cases 


While each agency suspension and debarment program we reviewed is 
unique, the four with the most suspension and debarment cases for fiscal 
years 2006 through 2010— DLA, Navy, GSA, and ICE— share certain 
characteristics. These include a dedicated suspension and debarment 
program with full-time staff, detailed policies and procedures, and 
practices that encourage an active referral process, as shown in figure 2, 
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Figure 2: Analysis of Selected Agency Contract Obligations, Procurement-Related Suspension and Debarment Cases for 
Fiscal Years 2006 through 2010, and Program Characteristics 


Department /agency 

Defense Logistics Agency 

Department of the Navy 

General Services Administration 

U.S. Immigration and Customs Enforcement 

Department of Justice 

Department of the Treasury 

Department of State 

Department of Health and Human Services 

Department of Commerce 

Federal Emergency Management Agency 


Percentage of 
procurement-related 
suspension and debarment 
cases governmentwide 


Percentage of 
total federal 
contract obligations 


Suspension and 
debarment program 
characteristics 


9 DecKcatect suspensron and d^rmenl program with fuii-time staff 
0 Detailed policies and procedures 

Practices that encourage an active referral process 


Source- CAO analysis d Feoerai Procurement Data Sysiem-Heiti Qeneration, EPLS dais, and agencies' procedures and guidance, 

Officials from the four agencies stated that having dedicated staff cannot 
be accomplished without the specific focus and commitment of an 
agency’s senior officials. ISDC officials also stated that without dedicated 
staff, none of the other essential functions of an agency suspension and 
debarment program can be carried out, 

Each of the top four agencies has also developed agency-specific 
guidance that goes well beyond the suspension and debarment guidance 
in the FAR. This generally included guidance on things such as referrals, 
investigations, and legal review. Several of the reports we reviewed by 
inspectors general and others regarding agency suspension and 
debarment programs cited the importance of agency-specific, detailed 
policies and procedures to an active agency suspension and debarment 
program. 

in addition, each of the four agencies engages in practices that 
encourage an active referral process. The FAR directs agencies to refer 
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appropriate matters to their suspension and debarment officials for 
consideration, and It allows agencies to develop ways to accomplish this 
task that suit their missions and structures. According to agency officials 
when senior agency officials communicate the importance of suspension 
and debarment through their actions, speeches, and directives, they help 
to promote a culture of acquisffion Integrity where suspension and 
debarment is understood and utilized by staff. 

The remaining six agencies we studied — HHS, FEMA, Commerce, 
Justice, State, and Treasury — do not have the characteristics common to 
the four agencies with the most suspension and debarment cases. Based 
on our review of agency documents and interviews with agency officials, 
none of these six agencies had dedicated suspension and debarment 
staff, detailed policies and guidance other than those to implement the 
FAR, or practices that encourage an active referral process. These 
agencies have few or no suspensions or debarments of federal 
contractors. 


Governmentwide 
Efforts to Oversee 
Suspensions and 
Debarments Face 
Challenges 


ISDC, established in 1986, monitors the governmentwide system of 
suspension and debarment. More recently, the Duncan Hunter National 
Defense Authorization Act for Fiscal Year 2009* strengthened the 
committee’s role by specifying functions ISDC was to perform. 

When more than one agency has an interest in the debarment or 
suspension of a contractor, the FAR requires ISDC to resolve the lead 
agency issue and coordinate such resolution among all interested 
agencies prior to the initiation of any suspension or debarment by any 
agency. According to ISDC officials, ISDC relies on voluntary agency 
participation in its informal coordination process, which works well when 
used. However, not all agencies coordinate through ISDC. 

Likewise, in part because it could not compel agencies to respond to Its 
inquiries, ISDC took almost 2 years to submit its required annual report to 
Congress on agencies’ suspension and debarment activities. According 
to ISDC representatives, only about half of the member agencies 
responded to the initial request for information needed for the report. 
These officials also noted that their limited resources to devote to 


*Pub. L. No. 110-417, § 873 (2008), 
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committee responsibilities further delayed the report. Consequently, ISDC 
issued its first report on June 15, 2011, covering both of the reports 
required for 2009 and 2010.^ 

iSDC's coordination role concerning the governmentwide suspension and 
debarment system also has faced other challenges. iSDC holds monthly 
meetings for members as a forum to provide information and discuss 
relevant issues, but according to ISDC representatives, agencies without 
active suspension and debarment programs generally are not 
represented at these meetings. In addition, ISDC officials noted that the 
committee does not have dedicated staff and depends on limited 
resources provided by member agencies, particularly the agencies of the 
officials appointed as the Chair and Vice-Chair. According to the Chair 
and Vice-Chair, they do committee work in addition to their primary 
agency responsibilities, using their own agencies’ resources. 

Other efforts are under way across government to improve coordination 
of suspension and debarment programs. CiGIE’s Suspension and 
Debarment Working Group — formed in the summer of 201 0—promotes 
the use of suspension and debarment as a tool to protect the 
government's interest. The CIGIE working group is taking steps to raise 
awareness, including sponsoring training and advising the inspector 
general community about other training opportunities. GSA has begun an 
effort to improve EPLS by consolidating and simplifying the codes 
agencies use to identify the basis and consequences of exclusions, 
referred to as cause and treatment codes. According to a GSA official, the 
goal of the EPLS effort is to consolidate the codes into categories that 
clearly define the effect of a listing. 


^Interagency Suspension and Debarment Committee, Report on Federal Agency 
Suspension and Debarment Activities {WashmgXon. D C.: June 15, 2011). 
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Suspensions and debarments can serve as powerful tools to help ensure 
that the government protects its interests by awarding contracts and 
grants only to responsible sources. Some agencies could benefit from 
adopting the practices we Identified as common among agencies that 
have more active suspension and debarment programs. Because agency 
missions and organizational structures are unique, each agency must 
determine for itself the extent to which it can benefit from adopting these 
practices. However, one point is clear; agencies that fall to devote 
sufficient attention to suspension and debarment issues likely will 
continue to have limited levels of activity and risk fostering a perception 
that they are not serious about holding the entities they deal with 
accountable. Additionally, the suspension and debarment process could 
be improved governmentwide by building upon the existing framework to 
better coordinate and oversee suspensions and debarments. As 
acknowledged by officials at the Office of Federal Procurement Policy, 
agencies would benefit from guidance on how to establish active 
suspension and debarment programs and how to work more effectively 
with ISDC. 

In summary, we recommend that several agencies take steps to improve 
their suspension and debarment programs ensuring that they Incorporate 
the characteristics we identified as common among agencies with more 
active programs, including 

• assigning dedicated staff resources, 

• developing detailed implementing guidance, and 

• promoting the use of a case referral process. 

We also recommend that the Administrator of the Office of Federal 
Procurement Policy issue governmentwide guidance to ensure that 
agencies are aware of the elements of an active suspension and 
debarment program and the importance of cooperating with ISDC. 

Overall, the agencies concurred or generally concurred with our 
recommendations. In its comments. Justice stated that its existing 
guidelines are sufficient, but we do not agree. Several other agencies 
noted that they are taking actions to incorporate the characteristics we 
identified as common among agencies with more active programs. 

Mr. Chairman and Members of the Committee, this concludes my 
statement. I would be pleased to respond to any questions that you or 
other members of the Committee may have. 


GAO Recommends 
that Agencies Take 
Actions to Improve 
Suspension and 
Debarment Programs 
and Government 
Oversight 
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Appendix I 


Table 1 : EPLS Suspension and Debarment Cases by Agency and Contract Obligations, Fiscal Years 2006 through 2010 

Department/agency® 

Contract obligations 
(in billions of dollars) 

Suspension and debarment 
cases related to^ 

Federal Grants and 

procurement other assistance 

Total 

suspension and 
debarment 
cases 

Department of Defense 

$1,776.20 

1,592 

24 

1,616 

Department of Energy 

129.70 

82 

0 

82 

Department of Health and Human 
Services 

80.15 

0 

29 

29 

Genera! Services Administration 

73.44 

269 

0 

269 

National Aeronautics and Space 
Administration 

72.56 

41 

1 

42 

Department of Homeland Security 

70.79 

116 

8 

124 

Department of Veterans Affairs 

69.00 

4 

11 

15 

Department of State 

33.20 

6 

1 

7 

Department of Justice 

31.97 

8 

3 

11 

Department of Agriculture 

25.55 

3 

105 

108 

U.S, Agency for International 
Development 

24.36 

18 

18 

36 

Department of the Treasury 

23.67 

8 

1 

9 

Department of Transportation 

23.41 

11 

193 

204 

Department of the Interior 

23.04 

94 

10 

104 

Department of Commerce 

14.10 

0 

0 

0 

Department of Labor 

9.76 

0 

0 

0 

Environmental Protection Agency 

7.81 

1 

332 

333 

Department of Education 

7.59 

0 

163 

163 

Department of Housing and Urban 
Development 

5.38 

0 

1,141 

1,141 

Social Security Administration 

5.30 

1 

0 

1 

Office of Personnel Management 

4.89 

0 

0 

0 

National Science Foundation 

2.08 

40 

1 

41 

All other agencies 

9.83 

124 

136 

260 

Total 


2,418 

2,177 

4,595 


Source GAO ar^^Sit of reOeral Procurement Oats SYSl«(n>Next Gerteraiion and EPLS data 


‘This !aWe list departments and agencies with over S2 billion in contract obligations for fiscal years 
2006 through 2010. "All other agencies" includes those agencies with less than $2 billion in contract 
obligations. 

'’Agencies may suspend or debar federal contractors utilizing the NCR, and such suspensions and 
debarments would be listed in EPLS as cases related to grants and other assistance. 
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STATEMENT OF 
DAVID M. SIMS 

CHAIR OF THE INTERAGENCY SUSPENSION AND DEBARMENT COMMITTEE 

BEFORE THE 

COMMITTEE ON HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS 
UNITED STATES SENATE 

“WEEDING OUT BAD CONTRACTORS; DOES THE GOVERNMENT HAVE THE 

RIGHT TOOLS?" 

November 16, 201 1 

Chairman Lieberman, Ranking Member Collins, and members of the Committee, 

I appreciate the opportunity to appear before you in my capacity as Chair of the 
Interagency Suspension and Debannent Committee (ISDC) to offer observations 
regarding the role of the Federal procurement and non-procurement suspension and 
debarment system. 

The debarment remedy is one of the government’s most powerful tools to 
protect taxpayers from entities who engage in dishonest, unethical or otherwise illegal 
conduct or are unable to satisfactorily perform their responsibilities under Federal 
funded awards. The basic Federal policies and procedures governing suspension and 
debarment in procurement and nonprocurement activities are sound. However, 
reports issued in recent years by agency Inspectors General, and others, serve as 
important reminders of the heightened attention that agencies must continually give to 
how these processes are managed. Such attention is essential for ensuring that 
agencies are able to apply these tools whenever necessary to protect taxpayers from 
non-responsible parties. 

The ISDC is an interagency body, comprised of Executive Branch 
organizations that work together to provide support for the implementation of the 
government-wide system of suspension and debarment. The ISDC was created in 
1986, initially to monitor implementation of Executive Order 12549, which 
established a suspension and debarment system for non-procurement matters. The 
ISDC has evolved to serve today as both a forum for agencies to discuss policy and 
procedure regarding suspension and debarment actions taken in connection with 
either procurement or non-procurement activities and a coordinating body when two 
or more agencies have an interest in initiating suspension or debarment proceedings 
pertaining to the same contractor or non-procurement participant (known as the “lead 
agency” coordination process). 

The role of the ISDC was amplified by Section 873(a) (7) of the Duncan 
Hunter National Defense Authorization Act for Fiscal Year 2009, Public Law 1 10- 
417. Section 873 requires the ISDC to report to Congress on the Federal suspension 
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and debarment process on: (1) progress and efforts to improve the suspension and 
debarment system; (2) agency participation in the Committee’s work; and (3) a 
summary of each agency’s activities and accomplishments in the government-wide 
debarment system. 

The specific functions for the ISDC enumerated in section 873 include: 

(1) resolving issues regarding which of several Federal agencies is the lead 
agency having responsibility to initiate suspension or debarment proceedings 
and coordinating actions among interested agencies with respect to such 
action; 

(2) encouraging and assisting federal agencies in entering into cooperative efforts 
to pool resources and achieve operational efficiencies in the government-wide 
suspension and debarment system; 

(3) recommending to the Office of Management and Budget (0MB) changes to 
the government suspension and debarment system and its rules, if such 
recommendations are approved by a majority of the Interagency Committee; 
and 

(4) reporting to Congress. 

Each of the 24 agencies covered by the Chief Financial Officers Act (CFO 
Act) is a standing member of the ISDC. In addition, nine independent agencies and 
government coiporations participate on the ISDC. A few agencies are represented by 
multiple members. For example, the Department of Defense is represented by each 
of the military services (i.e., Air Force, Army, and Navy) as vvell as by several of the 
larger defense agencies, including the Defense Logistics Agency, Defense Contract 
Management Agency, and the Office of the Secretary of Defense. 

The ISDC provides an important support structure to help agencies implement 
their debarment and suspension programs. It serves as a forum for agencies to share 
best practices and lessons learned, and to assist in coordinating suspension and 
debarment actions among agencies to facilitate their government-wide effect. The 
ISDC’s activities are overseen by 0MB, which works closely with the ISDC to 
identify where refinement of current policies or practices may be needed. 

Debarment is a discretionary decision by the Government as a consumer of goods 
and services, which serves the purpose of protection not punishment. The focus is on 
business risk where the Government learns of information indicating that a potential 
contractor or aw'ard participant lacks business honesty, integrity, or has evidenced poor 
performance. The action is forward looking. It is prospective in application. It serves 
best to head off the participation of problem actors in Federal funded activities rather than 
to remediate misconduct after occurrence of misconduct. 
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It should be noted that for purposes of cause, the misconduct in question need not 
have actually occurred under a Federal contract or assistance agreement. The rules factor 
into the decision process an assessment of whether there are remedial factors or 
mitigation measures present that show that notwithstanding the existence of misconduct 
in the past, the contractor or participant has responsibly and effectively dealt with the 
problem to preclude recurrence, and consequently a period of debarment is unnecessary. 
The rules build in the flexibility and discretion to permit decisions by suspending and 
debarring officials which are in the best interests of the Government as a consumer. 

In terms of framework, the discretionary debarment and suspension programs 
operate under either of two rules. Under the Federal Acquisition Regulation (FAR), 
debarment rules are set out at 48 CFR 9.4. For Federal discretionary assistance, loan and 
benefit programs (non-procurement), departments and agencies adopted 0MB Guidelines 
at 2 CFR Part 1 80 through implementing regulations. These rules, by specific enumerated 
action bases and broad "catch all" cause provisions, set forth a comprehensive spectrum 
of action bases in terms of conduct indicating a lack of business honesty, integrity, or 
poor performance. The rules are similar, if not identical, in terms of due process 
provisions for notice issuance, contest steps, and the decision process. Whether action is 
under the FAR or Part 1 80, it serves through reciprocity of effect to protect both contracts 
and grants. 

It is my observation, formed from experience in the debarment field spanning 
more than 20 years, that the rules as currently stated provide agencies and departments 
with a highly effective tool kit for application of the remedy. Those agencies with robust 
programs show that the tool kit is effective when used. The tool kit needs employment 
by more agencies and departments, rather than modification. 

I strongly agree with the Government Accountability Report’s (GAO) assessment 
of the factors that promote an active agency discretionary suspension and debarment 
program: defined implementing guidance, practices and procedures that encourage the 
referral process, and staff dedicated to the program. 1 believe that the following additional 
factors also strongly contribute to robust, successful program: commitment from upper 
management; and a collaborative working relationship with the agency’s Office of 
Inspector General. Collectively, the above factors are relevant to all suspension and 
debarment programs, whether operating under the FAR or the nonprocurement rule. 

Under both the FAR and the nonprocurement debarment rule where more than 
one agency has an interest in the debarment or suspension of a contractor, the ISDC is to 
“resolve the lead agency issue and coordinate such resolution among all interested 
agencies prior to the initiation of any suspension, debarment, or related administrative 
action by any agency.” The lead agency coordination process enhances the efficiency of 
the suspension and debarment process, by helping agencies from needlessly expending 
funds for duplicative actions or from working at cross purposes, and by furthering the 
collaboration needed to support a government-wide system designed to address systemic 
problems. 
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The ISDC has evolved an informal collaborative process for the lead agency 
utilizing email notifications broadcast to the membership that an agency is considering 
action and inquiring whether any other agency has an interest. The ISDC alerts agencies 
to actions planned by other agencies and helps to focus the lead for action in the agency 
with the most direct and appropriate interest. Lead coordination can also continue 
beneficially after action initiation. For example, if an administrative agreement is being 
considered by the lead agency, coordination can allow other agencies to contribute useful 
information regarding agreement terms beneficial to the larger government award 
community. This allows the lead agency to understand the steps being taken by the 
contractor or nonprocurement award participant so that the agency can determine if such 
steps represent appropriate risk mitigation to help the entity qualify as a presently 
responsible source. The ISDC has this month created a workgroup to explore and 
evaluate possible alternatives for the existing mechanism for the lead agency 
coordination. 

As noted previously, one element of a robust program is the existence of a 
collaborative working relationship with an agency or department's Office of Inspector 
General (OIG). The prevention of fraud, waste, and abuse is a central element of the 
OIG’s mission. The debarment remedy is a proactive tool for that effort. OIG has access 
to information data bases which can provide information supportive of and often critical 
to the prompt taking and ultimate success of debarment or suspension actions. At the 
Department of the Interior for example the debarment and suspension action development 
and referral process is located in the OIG. 

Over the past two fiscal years, the ISDC has focused much of its attention on 
contributing its collective expertise in support of government-wide efforts to enhance 
information systems designed to protect and strengthen the integrity of procurement and 
nonprocurement award activities. The ISDC in the past year worked with the General 
Services Administration on an ongoing project to improve the Excluded Parties List 
System (EPLS), which identifies the names and addresses of parties excluded from 
receiving contracts, certain subcontracts, and Federal financial and non-financial 
assistance by simplifying and streamlining the large number of cause and treatment codes 
to boil down displayed information to the essential information needed by contracting 
officers and award officials who must by regulation check the list for award eligibility 
prior to making an award. 

The EPLS provides a real time listing of ineligible persons. The key to its 
successful use is timely and accurate entrance of names onto the list by program 
personnel and compliance by contracting and award personnel with regulatory 
requirements to check the list prior to award to preclude award to listed parties. Existing 
rules already impose these requirements. Compliance can be enhanced through internal 
directives from agency management stressing the importance of using the list and training 
of personnel required to use the list. As an example of policy enhancement, at the 
Department of the Interior we issued a directive defining the FAR requirement that 
contracting officers check the EPLS "immediately prior to award" to mean "the day of 
the proposed award decision, to guard against an award where a party appears on the list 
after bid or proposal submission. 

This concludes my remarks. 1 am happy to answer any questions you may have. 
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statement of Allison C. Lcrner 
Inspector General, National Science Foundation 
Committee on Homeland Security and Governmental Affairs 
United States Senate 

“Weeding Out Bad Contractors: Does the Government Have the Right Tools?” 
November 16, 2011 


Chairman Lieberman, Ranking Member Collins, and members of the Committee, 1 appreciate 
this opportunity to discuss the efforts of the Suspension and Debarment Working Group of the 
Council of Inspectors General for Integrity and Efficiency. Steve Linick, Inspector General at 
the Federal Housing Finance Agency, and I chair this group as part of the CIGIE Investigations 
Committee. 


Establishment of the Council of the Inspectors General on Integrity and Efficiency 
Suspension and Debarment Working Group 

Both Congress and the IG community have a continuing interest in ensuring that scarce federal 
funds are spent responsibly. Suspension and debarment are two key tools the government has to 
protect public funds, but, as then-Committee Chair Edolphus Towns noted in a March 2010 
House Oversight and Government Reform Committee hearing on S&D, top often those tools go 
unutilized, quietly rusting away in the procurement toolbox. In June of 201 0, the Council of the 
Inspectors General on Integrity and Efficiency (CIGIE)‘ Investigations Committee formed a 
working group to examine ways to increase the use of suspension and debarment. The Working 
Group is focused on raising the profile of suspension and debarment by educating the IG 
community about the S&D process, “busting” myths about S&D that may have impeded their 
use in the past, and identifying existing practices across the IG community that could be 
emulated by offices new to S&D, so they don’t have to “reinvent the wheel” to create an 
effective S&D referral process. The Group is also working to promote an active dialogue 
between agency Saspension and Debarment Officials (SDOs), OIGs, Department of Justice 
attorneys, and others involved in S&D as a way to enhance the overall effectiveness of the 
process. Staff from thirteen Offices of Inspectors General, as well as the Recovery 
Accountability and Tran.sparency Board and the Federal Law Enforcement Training Center, 


^ The Inspector General Reform Act of 2008 created the Council of the Inspectors General on Integrity and 
Efficiency, which is comprised of the 73 Offices of Inspectors General. The CIGIE’s mission is to address integrity, 
economy, and effectiveness issues and to develop policies, standards, and approaches to promote a well-trained and 
highly skilled OIG workforce. To this end, CIGIE maintains seven committees: audit, information technology, 
inspections and evaluations, integrity, investigations, legislation, and professional developmenl. 
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participate in the working group. Among the OIG representatives are a mix of Inspectors 
General, investigators, auditors, and attorneys. 

As reported in ClGlE’s annual Progress Report to the President, OIG efforts resulted in 4,485 
suspension and debarment actions in FY 2009, and 5,1 1 4 such actions in FY 2010. 


Suspension and Debarment Working Group Activities 

The Working Group has provided training on S&D at two CIGIE annual conferences, at the 201 1 
annual conference for Assistant Inspectors General for Investigations, and to the Federal Audit 
Executive Committee. With support from the Recovery Accountability and Transparency Board, 
it has also sponsored two government-wide workshops aimed at increasing the knowledge and 
use of suspension and debarment to protect government funds against fraud. The first of these, in 
October 2010, was attended by over 300 investigators, SDOs, attorneys and auditors representing 
nearly 60 federal agencies and OIGs. The second, held in October 2011, was attended by almost 
450 representatives from over 60 agencies and OIGs. These training events have been important 
educational tools and have helped to raise awareness of S&D, create effective collaborations 
across the OIG and SDO communities, and enable OIGs and agencies to share their challenges 
and experiences in utilizing S&D. 

In coordination with the Recovery Board, the Working Group also conducted a short sur\'ey of 
the 28 agencies that received Recovery Act funds to gather baseline information about 
suspension and debarment use in the ARRA context. The results of that survey were shared with 
the Recovery Act agencies and their OIGs. The Working Group found that active dialogue 
between the SDO and OIG communities, education about S&D for those who handle Recovery 
Act awards, and outreach about S&D to Recovery Act recipients would help to advance the 
Act’s total accountability mandate. The Working Group chose to focus on S&D in this context 
because if progress is made here, the lessons learned will continue to pay off long after the 
Recovery Act money is expended. 

The Working Group also informally surveyed the IG community to gather basic information on 
S&D use and practices within the various OIGs, with an eye toward identifying ways to facilitate 
greater consideration and use of these tools. In general, respondents indicated their belief that 
S&D could be used more frequently and more effectively. The survey highlighted a need for 
OIG staff, SDOs and DOJ attorneys to communicate and collaborate on suspension and 
debarment issues, and noted potential benefits from providing training on S&D and from 
implementing effective referral practices. 


Don ’t Let the Toolbox Rust: Observations on Suspension and Debarment, Debunking Myths, 
and Suggested Practices for Offices of Inspectors General (CIGIE Suspension and 
Debarment Working Group, September 2011) 

My testimony will focus on the Working Group’s September 2011, report, Don ’t Let the Toolbox 
Rust: Observations on Suspension and Debarment, Debunking Myths, and Suggested Practices 
for Offices of Inspectors General, which built upon the OIG survey information. The 
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overarching purpose of this report was to raise the profile of suspension and debarment within 
the IG community and to identity practices that could assist OIGs in utilizing these tools. To this 
end, the report features three sections: a basic background section, which briefly describes the 
S&D process; a second section that seeks to debunk misconceptions about the use of S&D; and a 
final section that contains suggested practices for the IG community. 

The IG community is committed to its mission of detecting and preventing fraud, waste, and 
abuse. The robust use of suspension and debarment, in appropriate circumstances, is a valuable 
tool in pursuit of this mission. As our nation faces pressing economic challenges, it is imperative 
that we effectively and vigorously use every available tool to ensure that the billions in taxpayers 
dollars that go to Federal contractors, grantees, and other awardees every year are spent for their 
intended purposes; that unscrupulous individuals and companies are prohibited from obtaining 
government funding; and that hard-earned tax dollars are safeguarded. 

The Working Group’s report is one step toward facilitating a broad understanding of suspension 
and debarment within in the IG community; it also offers practical suggestions to promote the 
use of these remedies. I will briefly discuss each of the report’s three sections, beginning with 
the background summary. 


Background on Suspension and Debarment 

As the report explains, government-wide suspensions and debarments are administrative 
remedies that Federal agencies may take to protect taxpayer dollars from fraud, waste, abuse, 
poor performance, and noncompliance with contract and grant provisions or applicable law. 
Debarment ensures that, for a defined period of time, the Federal government will not do 
additional business with individuals and organizations that are not “presently responsible”- i.e., 
those that have engaged in criminal or other improper conduct of such a compelling and serious 
nature that it would lead one to question their honesty, ethics, or competence. Suspension is a 
preliminary action taken where there is a need to act immediately to protect the public interest 
and before there is enough evidence to support a debarment proceeding. 

S&D actions have government-wide reciprocal effect, meaning that if a company is suspended or 
debarred from doing additional business with one federal agency, it is also suspended or 
debarred from doing additional business with all other federal agencies. The prohibition on doing 
business with a suspended or debarred entity or individual applies to future business transactions 
(such as new contracts or non-procurement awards, including grants or cooperative agreements); 
agencies may decide to continue existing awards or to terminate performance. 

There are essentially two types of suspensions and debarments: those which an agency may elect 
to pursue (“discretionary”) and those which are automatic under law (“statutory”). Our report 
focused on discretionary S&D activity. 
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“Myth busting”: Addressing Misconceptions about S&D 

As mentioned, the Working Group’s survey results reflected a view within the IG community 
that S&D could be used more often. Factors that seem to adversely influence the pursuit of 
suspension and debarment include a general lack of awareness or full understanding about these 
tools and concerns about their potential impact on contemporaneous civil or criminal 
proceedings. 

As a step toward addressing these challenges, the second section of the report discusses and 
attempts to dispel some common misconceptions about suspension and debarment, namely — 

(!) that contemporaneous civil or criminal proceedings will be compromised if suspension or 
debarment is pursued, 

(2) that suspension and debarment actions must be tied to judicial findings (conviction, civil 
judgment, or indictment), and 

(3) that referrals may not be based on OIG audits or inspections. 

Impact on Civil or Criminal Proceedings 

Some OlGs and prosecutors may resist seeking suspension and debarment, believing that doing 
so could result in the disclosure of sensitive investigative information or case theories developed 
in contemporaneous criminal or civil proceedings. However, action can be taken to protect 
contemporaneous proceedings while suspension and debarment actions are pursued. The 
Working Group’s report outlines some of these safeguards. As a practical matter, OTG referrals 
need only provide enough evidence to satisfy the applicable evidentiary standard: adequate 
evidence in the case of suspensions, and a preponderance of the evidence in the case of 
debarments. In addition, while a notice of proposed debarment or suspension must inform the 
subject of the agency’s stated ground(s) for taking the action, nothing in the applicable rules 
requires disclosure of all of the agency’s evidence. Indeed, courts have held that the suspension 
notice must contain only enough information regarding the time, place and nature of the alleged 
misconduct to permit the subject to meaningfully contest the action. Finally, while the applicable 
regulations allow fact-finding hearings when material facts are in dispute, those rules also 
require that requests for such hearings be denied if the Department of Justice advises that 
contemporaneous proceedings would be prejudiced by disclosing evidence publicly. 

The report notes that perhaps the best way the relevant communities (OlGs, DOJ, SDOs, and 
others) can resolve their concerns about the effect of suspension and debarment on ongoing civil 
or criminal matters is to engage in staff-level training and to communicate frankly and 
continuously regarding all evidence-sharing issues. 

Judicial Findings 

As the report notes, suspension and debarment actions are often, and appropriately, based on 
judicial findings such as indictments, convictions or civil judgments. Indeed, some agencies and 
OlGs mistakenly believe that suspensions and debarments must be tied to a predicate judicial 
finding. In reality, fact-based actions are a less-traveled path that can be followed to exclude a 
non-responsible individual or entity from doing further business with the government. Such 
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actions, which rest solely on the strength of facts discovered through investigations, audits, or 
inspections, without an associated conviction, judgment, or indictment, can be viable options in 
many circumstances. Governing rules permit (among other causes) suspension or debarment 
based on any cause “of such compelling and serious nature that it affects present responsibility,'’ 
This category is especially broad and permits the SDO to suspend or debar an individual or entity 
for a wide variety of conduct indicating, for example, a lack of integrity or competency to handle 
federal funds. 

Referrals from Audits and Inspections 

Another misconception that limits the number of S&D referrals is the idea that such an action 
can only be based on facts developed through OIG investigations. In fact, suspensions and 
debarments can also arise from facts uncovered during OIG audits or inspections. While many 
audits and inspections focus on internal agency operations and therefore may not surface S&D 
opportunities, externally-focused audits and inspections, which assess the actions of recipients of 
federal funds, can identify information related to those recipients’ present responsibility and thus 
be a prime source of material for S&D referrals. Despite this fact, the survey found that very few 
of the respondents’ suspension and debarment referrals arose from non-investigative activities in 
FY 2010. Simply put, there seems to be room for more suspension or debarment activity 
stemming from this type of work. An audit, for example, might document cause for suspension 
or debarment by showing significant or recurring internal control deficiencies which place 
federal funds in danger of misuse or misallocation. 

Because non-investigative referrals are uncommon, groundwork must be laid to help ensure their 
growth and success. In particular, communication with SDOs, who might not be used to seeing 
referrals based on audits, would be beneficial, as would focused training for auditors and 
inspectors on how their work can produce and support suspension or debarment opportunities. 
Working Group members are currently collaborating with the Investigator Training Academy to 
develop such training. 


Suggested Practices to Increase the Use of Suspension and Debarment 

The survey responses identified a number of suspension and debarment practices that could help 
boost the overall use and effectiveness of these tools within the IG community. A brief 
description of these practices follows. 

Assigning Dedicated Personnel within OIGs 

The amount of OIG staff resources focused on S&D can affect the frequency with which 
suspension and debarment referrals are undertaken. As part of the survey, some OIGs provided 
information about staffing approaches they have utilized to promote the pursuit of S&D. The 
Department of Interior (DOI) OIG, for example, has a full-time debarment manager assigned 
only to S&D issues who has case-specific duties, provides training to DOI staff, and fits into a 
larger DOI/DOI OIG policy on S&D. The Department of Homeland Security OIG has designated 
two in-house S&D experts, one who coordinates referrals and one who focuses on policy 
matters. A third agency responded that it has designated one investigator to serve as the OlG’s 

5 


VerDate Nov 24 2008 12:28 Apr 30, 2012 Jkt 72557 PO 00000 Frm 000067 Fmt 06601 Sfmt 06601 P:\DOCS\72557.TXT SAFFAIRS PsN: PAT 



64 


primary liaison on S&D matters and that this agent is responsible for making referrals to the 
agency. 

Given the different sizes and structures of the various OIG offices, there is no standard approach 
to staffing that could be applied across the IG community. The report suggested that, insofar as 
resources permit, OlGs consider emulating some of the staffing arrangements described above to 
support their S&D efforts. Such arrangements contribute to success by building in-house 
expertise on S&D and promoting stable relationships with agency suspension and debarment 
staff. 


Identifying and Recommending Improvements to Agency Suspension and Debarment 
Programs 

Another means by which OIGs can contribute to more frequent and effective suspension and 
debarment use is by conducting internal audits or reviews of the efficacy of agency suspension 
and debarment systems. Such examinations provide a straightforward way to focus attention on 
S&D programs; identify deficient (or, in some cases, non-existent) processes; and, when 
necessary, effect positive change. 

The report notes that several OIGs have conducted such reviews within their agencies and that 
additional reviews are underway. Examples of such audits and reviews include those undertaken 
by the Nuclear Regulatory Commission OIG, in which the OIG found that the agency had no 
regulation governing the suspension or debarment of grant recipients; by the Department of 
Transportation OIG, which found timeliness and internal control issues in the agency’s S&D 
program that limited the protection of government funds; and by the Department of Commerce 
OIG, which identified weaknesses in Commerce’s program and highlighted them in a 
memorandum to the Department’s Acting Deputy Secretary. 


Using Investigative, Audit, and Inspection Reports to Identify Suspension and Debarment 
Candidates 

Investigative, audit and inspection reports frequently contain information that can form the basis 
for suspension and debarment actions. The Working Group identified two ways in which 
members of the OIG community seek to promote S&D activity through the use of traditional 
OIG work products. Several OIGs — those for SBA, DHS, DOI and DCIS (a component of the 
Department of Defense OIG) — assign a staff person to periodically review all OIG investigative, 
audit, and inspection reports for convictions, pleas, and other information that might merit 
consideration of suspension or debarment. If information that would support such an action is 
found, a designated office within the OIG makes a formal referral to the agency. Other OIGs — 
including the OIGs for the Departments of Agriculture and Housing and Urban Development, the 
Tennessee Valley Authority, the Social Security Administration and the Environmental 
Protection Agency— regularly provide reports of indictments, convictions, or other court actions 
to the agency offices responsible for S&D determinations. 
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Enhancing OIG Referral Practices 

The report also identified two ways in which OIGs could enhance their referral practices. First, it 
identified different actions OIGs have taken to motivate staff to make such referrals. Such 
actions included: 

-Requiring that cases be referred for suspension or debarment within 7 days of an 
indictment or conviction; 

-Issuing an 010 Bulletin that requires investigative regions to refer for possible 
suspension all subjects that are charged via criminal complaint, indictment or 
information, and for possible debarment all subjects that are convicted and sentenced; 

-Evaluating statistics on S&D during performance appraisals; 

-Issuing annual investigative priorities, goals and objectives that emphasize the 
coordination of remedies, including suspension and debarment; and 

-Issuing policies and procedures that include assessment of opportunities for suspension 
and debarment as part of the office’s ongoing case review process. 

These actions primarily apply to investigative staff. In keeping with the goal of increasing audit- 
and inspection-based referrals, similar actions could be considered for non-investigative staff. 

The report also noted that some OIGs have established systematic processes for preparing and 
tracking OIG S&D referrals in order to facilitate suspension and debarment actions. With regard 
to preparing referrals, at the Small Business Administration OIG, the Counsel Division, in 
coordination with the Inve.stigation Division, prepares detailed S&D recommendation packages 
(including a proposed notice of debarment or suspension setting forth the relevant facts, and a 
tabbed index of evidentiary materials), which are simultaneously transmitted to the SDO and the 
agency’s Office of General Counsel. The Department of Justice OlG’s Investigative Division 
and Office of General Counsel work together to develop referral memoranda, coordinate with 
prosecutors, and provide the referral memoranda and investigative support to the SDO. At the 
United States Postal Service OIG, the Counsel’s Office receives referrals from the OIG Contract 
Fraud Program Manager and prepares suspension or debarment referrals for the SDO which 
summarize all relevant facts, set forth the specific grounds for suspension or debarment, and 
contain an administrative record supporting the action. With respect to tracking referrals, the 
OIGs for SBA, the National Science Foundation and the Department of Transportation reported 
that they have developed systems to monitor the status of S&D referrals made to their agencies. 

The Working Group included examples of referral memoranda as appendices to the report and 
suggested that other OIGs consider implementing routine processes such as these in order to 
facilitate the development, submission and tracking of referrals once they are made to the 
agency. 


Developing Strong OIG Suspension and Debarment Policies 

According to the OIG survey, 59% of respondents had a written policy for handling S&D 
referrals to the agency, most of which are contained in investigative manuals. No respondent’s 
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policy expressly included auditors, although one OIG noted that it has informal audit-focused 
procedures. The report highlighted DOI OIG’s policy as being particularly comprehensive. That 
document describes the roles and responsibilities of both agency and OIG staff; provides for a 
program manager on both the agency and IG sides, each of whom is responsible for the day-to- 
day administration of suspensions and debarments at DOI; and establishes protocols for, among 
other things, identifying potential candidates for S&D, drafting referral memoranda, and 
responding to legal challenges to S&D determinations. 

For maximum efficiency, the Working Group suggested that offices distill their S&D practices 
into suitably comprehensive policies and that those policies, as appropriate, cover both 
investigative and non-investigative activities. 


Increasing Outreach among Relevant Communities 

Effective suspension and debarment practices require regular communication and collaboration 
among all parties involved: OIGs, who often provide information that serves as the basis for the 
action, SDOs (and other agency officials) who take the action, and DOJ attorneys, who may be 
handling parallel proceedings. Active communication and collaboration among these parties is 
essential and can serve to alleviate concerns and correct misunderstandings and misconceptions 
that impede the S&D process. Among other things, preliminary conversations between OIGs and 
agency S&D staff may be particularly important to lay the groundwork for non-investigative 
referrals. 

The Working Group noted that often OIGs, based upon theix relationships with DOJ and agency 
S&D staff, can serve as important liaisons to promote communication and coordination among 
these parties. It also noted that OIGs could encourage agencies that have not actively pursued 
S&D to participate in the Interagency Suspension and Debarment Committee and utilize that 
group’s experience to develop a robust program. 

Providing Additional Training Presentations 

When asked what additional tools their OIG needed to increase the number of successful S&D 
referrals, the majority of respondents identified a need for more training. Formal training of 
investigative staff, as well as auditors, attorneys, and others, can play a central role in increasing 
S&D use within OIGs. The Working Group suggested that OIGs encourage wide participation in 
the S&D course offered by the Federal Law Enforcement Training Center (FLETC) and in other 
FLETC courses that have suspension and debarment components, such as the grant fraud course. 
The Working Group is working with the CIGIE Training Director to enhance current courses and 
identify additional courses that could be directed in this area. 

As noted previously, the Working Group has also provided training in S&D itself. In addition to 
training focused on internal OIG groups (including CIGIE and the Federal Audit Executive 
Committee), the day-long S&D workshops sponsored by the Working Group in October 2010 
and October 2011, were attended by a total of approximately 750 OIG and agency staff from 74 
different agencies. The workshops have proven to be an effective means of enhancing the skills 
of OIG and agency staff involved in S&D and in improving collaboration between those 
communities. 


8 


VerDate Nov 24 2008 12:28 Apr 30, 2012 Jkt 72557 PO 00000 Frm 000070 Fmt 06601 Sfmt 06601 P:\DOCS\72557.TXT SAFFAIRS PsN: PAT 



67 


Leveraging Semiannual Reports 

The report noted that some OIGs include statistics and discussions of OIG-initiated suspension 
and debarment referrals in their Semiannual Reports to Congress (SARs), and suggested that 
other OIGs might want to emulate this practice. Including statistics on the number of 
investigative and audit suspension and debarment referrals made and the outcome of those 
referrals in SARs and in CIGIE’s Annual Report to the President would serve to keep the 
Congress and other interested parties informed about suspension and debarment activities across 
the government. Tracking and publicizing such statistics could also provide an incentive for 
OIGs to make suspension and debarment referrals, and for agencies to take action on those 
referrals. 


Conclusion 

Mr. Chairman, an agency’s vigorous and appropriate use of suspension and debarment protects 
not just the integrity of that agency’s programs, but the integrity of procurements and financial 
assistance awards across the entire federal government. As such, suspension and debarment are 
two of the government’s most powerful defenses again fraud, waste, and abuse. Through its 
various efforts, the Working Group has actively sought to raise the profile of suspension and 
debarment as integral tools to help protect taxpayer dollars. 

These amazing tools can be used more frequently and effectively if the relevant federal 
communities understand them better and are motivated to work together in using them. One of 
the Working Group’s primary objectives is to facilitate an ongoing dialogue among the OIG 
community, S&D officials, and DOJ about how best to utilize these protective remedies. Over 
the coming year, the Working Group will continue to explore ways to increase communication 
and collaboration between all parties involved in .suspension and debarment. 

This concludes my statement. I would be happy to answer any questions you or other Members 
have. 
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Chairman Lieberman, Ranking Member Collins, and members of the Committee, it is a 
great pleasure to be called before you to testify concerning the adequacy and effectiveness of the 
suspension and debarment framework and the factors that make the Air Force’s program 
successful. If it pleases the Committee, 1 will address these issues by focusing on three themes 
that I believe are central to the Air Force’s effective suspension and debarment program, and I 
would be happy to answer any questions about any of the other areas of interest to the 
Committee. 

I am the Air Force Deputy General Counsel (Contractor Responsibility), and a member of 
the Senior Executive Service. I have served as the Air Force Debarring Official for the last 15 
years. I firmly believe that the existing suspension and debarment apparatus affords debarring 
officials like me the tools to not only address allegations of procurement fraud, misconduct and 
poor contractor performance, but also to be proactive and creative in ways that protect the 
government, improve our contracting process, and reduce the instances of procurement fraud at 
the front end. The following key themes are vital to a vibrant suspension and debarment 
apparatus that not only protects the government from non-responsible contractors, but also 
proactively reduces the instances of procurement fraud. 


• THEME 1: INDEPENDENCE FROM THE ACQUISITION CHAIN 

The first theme is independence from the acquisition chain of command. The Air Force’s 
suspension and debarment program is effective because it has a full time, senior career 
Suspending and Debarring Official who is supported by a dedicated staff, is separate from the 
acquisition chain, and is empowered to do the right thing to protect the Government. This 
structure has allowed me in every instance to do what I believe is the right thing to protect the 
Government. I have never once felt political or acquisition-driven pressure to influence my 
decision making. On the contrary, 1 have been completely supported and empowered by senior 
Defense and Air Force leadeiship to act as 1 deem necessary. 

Let me give you two very brief examples of what I mean: 

• Boeing suspension: First, several years ago I suspended Boeing’s three Launch 
Systems business units from Government contracting for nearly two years after 
some of its employees were found to have improperly taken significant, 
proprietary data from a competitor. That was a contractor of immense importance 
to the Air Force, but the unethical conduct called into question the business units’ 
ability to deal fairly, honestly, and ethically with the U.S, Government. There 
was no question in my mind at the time that the Boeing business units should be 
suspended, and senior Air Force and Department of Defense leadership supported 
that view. 

• L-3 suspension: Second, and more recently, after receiving a referral from the 
Lf.S. Special Operations Command, the Air Force suspended L-3 
Communications’ Special Support Programs Division (which I understand had the 
company’s largest Government contract at the time) when some of its employees 
were caught secretly segregating Government email for L-3’s review. As with the 
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Boeing case, L-3 was an important contractor which performed vital work for 
SOCOM’s Bluegrass Station, Kentucky facility. Yet, the suspension received full 
support from SOCOM, Air Force, and DoD leadership. 

I note that the Air Force’s involvement with Boeing and L-3 did not stop with these 
suspensions. I terminated the suspensions when Boeing and L-3 entered into Administrative 
Agreements with the Air Force that committed the entire companies (not just the business units, 
but the entirety of these major, global defense contractors) to very specific undertakings to 
become best-in-class ethical business operations. Those corporate changes are still in effect, and 
the Agreements are available on my office’s public web page. 


THEME 2: DEBARRING OFFICIAL DISCRETION IS VITALLY IMPORTANT 


The second theme is that Debarring Officials must have discretion in deciding what is 
necessary to protect the Government. We all know that debarment and suspension are not forms 
of punishment, but are imposed to protect the government. But, given recent suggestions by 
some that debarments should be mandatory, and a growing (and incorrect) sentiment that 
debarment should be “punishment,” I think the following example might be helpful to this 
Committee. 


• BAE show cause letter: We had been monitoring for some time news reports of 
allegations of corruption with respect to sales of military equipment by BAE 
Systems, pic, to foreign Governments. In late 2009, we received information 
from the U.S, Department of Justice (“DoJ”) that raised the level of my concern. 
Because of the restricted nature of the information, we were not privy to certain 
documents from the investigation that would have afforded the Air Force 
sufficient basis to suspend or debar BAE. However, I sent BAE’s CEO a “Show 
Cause Letter” which expressed the Air Force’s concern about the allegations and 
offered the company a chance to respond. Not only did the company respond, but 
within weeks they reversed their reported history of non-cooperation with DoJ, 
pled guilty to a felony, and paid a $400 million fine. And, over the next year, the 
company cooperated with me and my staff as we conducted a deep dive into 
BAE’s processes, procedures and culture. BAE also accepted our 
recommendations for ethical change, company-wide. Documents relating to this 
review are also available on our website. 

I share this BAE case with you for two reasons. First, I want to make clear how 
important freedom and discretion to do the right thing is for Suspending and Debarring Officials. 
The Air Force’s approach to the BAE case is unconventional when compared with many other 
programs in the Government that might wait for a final conviction or a final contract action like a 
termination before acting - or not acting at all, because the misconduct in this case did not relate 
to a US government contract. But, the freedom I have to do the right thing not only enabled me 
to engage early, but also to facilitate further ethical transformation throughout BAE that will 
benefit all U.S. Government contracts with the company in the future. And second, I raise this 
case because 1 want to highlight for the Committee that we are not limited to taking action for 
misconduct relating only to U.S. Government contracts. None of us in this room would welcome 
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a contractor into our home to do work for us when, on another project, they did shoddy work or 
engaged in unethical or illegal behavior. We should be, and the Air Force is, similarly concerned 
with misconduct committed by Air Force contractors - even if that misconduct is unrelated to an 
Air Force or any U.S. Government contract. 

For full time, independent Suspending and Debarring Officials, this freedom to maneuver 
and craft creative and forward looking ways to protect the Government is of utmost importance. 
This freedom is based largely upon my ability to exercise discretion. Because 1 am free to either 
debar or not debar a contractor, I am able to both fashion creative remedies in response to 
misconduct, and to proactively influence contractors to prevent misconduct from happening in 
the first place. 

Some have suggested that debarment should be mandatory — that is, that it should be 
imposed automatically following a triggering event such as an indictment or a conviction. 1 
believe that such an approach would be ill-advised. Respectfully, Suspending and Debarring 
Officials already have all the tools we need to protect the Government and effect meaningful 
change. And many of the tools that I use (such as the show cause letter in the BAE case), derive 
their power to effect meaningful change in the cultures of our contractors from my discretion to 
debar if 1 am unsatisfied with the contractor’s answer. If debarments became mandatory (rather 
than permissive and subject to the Debarring Official’s discretion), contractors would no longer 
have an incentive to work with me in proactive, creative ways to benefit the entire Government. 
Instead, they would have every incentive to stonewall, deny problems exist, and not make 
changes for fear of potential liability that would result in a mandatory debarment regardless of 
their willingness to change. 


THEME 3: MISCONDUCT MUST BE VIEWED BROADLY 


The third theme is that Debarring Officials must take a broad view of misconduct. 
Debarring officials who analyze only specific legal definitions of government contract-related 
misconduct, or limit their actions only to misconduct proven by convictions, in my opinion are 
not protecting the government. Recalling my earlier example, if a plumber who engaged in 
unethical behavior on a job down the street swears to you “I would never do that in your house,” 
there is no way you would let that person in your home. Government contracting should be no 
different. There is no logical basis to conclude that a corrupt corporate culture that leads 
government contractors to engage in unethical behavior abroad or in their commercial businesses 
would not also lead to misconduct in their government businesses. This is precisely why we 
engaged with BAE — and why we engage with many other contractors for misconduct that is not 
related to Government contracting. 

It is also important to understand that Debarring Officials can exclude contractors for 
negligent conduct. We demand more of our contractors than the mere requirement that they 
obey the law. For example, the FAR permits debarment for a history of failing to perform on 
contracts or a significant performance failure. This is an important tool for protecting the 
Government. We can, and the Air Force does, protect the Government by debarring contractors 
who continue to bid for work they cannot perform, obtain contracts, and leave the Government 
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holding the bag with unfinished or poor quality work. We also save the government the time and 
expense of evaluating new proposals from contractors who are unable to perform the work. 

Finally, debarring officials must be willing to take fact-based actions. Many part-time 
debarring officials may only have time to debar contractors who have been indicted or convicted 
of fraud. The Air Force regularly suspends or debars contractors as soon as the evidence exists 
to do so. Sixty-two (62) percent of our 367 actions last year were these types of fact-based 
actions. Prosecutions generally take years to complete. In that time, countless new awards and 
millions in new funds can go to non-responsible contractors. Debarring officials have the ability 
to shut off the flow of dollars to these contractors well before final conviction, and we should do 
so whenever the facts require such an action. 

It has been a pleasure to testify before you today. 1 thank you for your time and attention 
and I would be happy to answer any questions. 

### 
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United States Government Accountability Office 
Washington, DC 20548 


December 20, 201 1 

The Honorable Joseph I. Lieberman 
Chairman 

The Honorable Susan M. Collins 
Ranking Member 

Committee on Homeland Security and Governmental Affairs 
United States Senate 


On November 16, 2011, we testified before the committee on agency use of 
suspensions and debarments. During the hearing, you requested that we provide 
our reaction to a November 15, 2011, memorandum that the Office of Management 
and Budget provided directing the departments and agencies to implement a robust 
suspension and debarment program. Our attached response to this question is 
based on our previous work and our knowledge of the subject. 

If you have any questions or would like to discuss our response, please contact me 
at (202) 512-4841 or woodsw@gao.gov 

/■ ^^J(r^yci9 

William T. Woods 
Director 

Acquisition and Sourcing Management 


Enclosure 
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Response to Question for the Record 
Committee on Homeland Security and Government Affairs 
United States Senate 
Hearing held on November 16, 201 1 

Weeding Out Bad Contractors: Does the Government Have the Right Tools? 

Question for William T. Woods, Director 
Acquisition and Sourcing Management 
U.S, Government Accountability Office 


Question asked by Chairman Joseph I. Lieberman 


1. Mr. Woods, let me ask you, since the GAO report recommended the guidance, 
effectively recommended the guidance Mr. Lew issued yesterday, if you have 
specific reactions to that guidance? 


Incur August 2011 report, (GAO-1 1-739), we recommended that the Administrator of the 
Office of Federal Procurement Policy issue govemmentwide guidance that (1) describes the 
elements of an active suspension and debarment program, and (2) emphasizes the 
importance of cooperating with the Interagency Suspension and Debarment Committee 
(ISDC) in terms of helping to resolve lead agency issues, providing required reporting 
information in a timely manner, and desigruiting existing resources as needed to enable the 
committee to function effectively. In reviewing the guidance that the Office of Management 
and Budget issued on November 15, 2011, providing direction to the departments and 
agencies that are subject to the Chief Mnancial Officers Act on implementing a robust 
suspension and debarment program, we believe that the actions listed implement our 
recommendations. The guidance specifically cites the characteristics common among active 
suspension and debarment programs and directs agencies to take steps to review their 
programs and make them more effective. It also directs agencies to regularly participate on 
the ISDC. We note, however, that there is no mention in the guidance about following-up with 
agencies to easure that the departments and agencies implement the guidance, and nothing 
to easure that the ISDC reports to 0MB or the Congress on agency progress in developing 
effective suspension and debarment programs. 
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Decide with Confidence 


December i, 2011 


The Honorable Joseph I. Liebennan, Chairman 
The Honorable Susan M. Collins, Ranking Member 
Committee on Homeiand Security and Governmental Affairs 
340 Dirksen Senate Office Building, Washington, DC 20510 

Dear Chairman Li eberman and Ranking Member Collins: 

We are writing to you in regards to the recent Committee hearing entitled: "Weeding Out 
Bad Contractors: Does the Government Have the Right Tools?" Dun and Bradstreet 
(D&B) would like to take this opportunity to add our voice, and echo tlie comments of 
both Chairman Lieberman and Ranking Member Collins, that the issue of suspended and 
debanx'd contractors and grantees is a critical problem for the operation of an efficient, 
effective, and secure government. While progress has been made in the area of "weeding 
out bad contractoi’s" over the last thiity years, ultimately, some form of this problem has 
persisted, unsolved, for decades. 

Wliile no system will ever be absolutely perfect, we should be encouraged that solutions 
exist today to ensure that the government only enters into business relationsliips with 
responsible entities, fully aware of their relevant associations to other parties or events, 
Moreover, ausspended or debarred entities can be monitored by the government 
througliout their lifetime in oidei to mitigate their unauthorized reentry into the 
government contract, grant, or loan communities. While these capabilities are provided 
for under existing government and D&B relationships, this would still require an effort by 
the government to modify both its information technolog>' (IT) systems and policies. 
Doing so would lead to a more sophisticated and efficient approach to identifying 
potential problem contractors (and other government funding recipients), therefore 
stemming the tide of “bad actors.” 

We felt that it was important, following the hearing, to address points raised in the 
testimony given by the HonoralDle Daniel I. Gordon. Specifically. Mr. Gordon’s testimony 
seemed to suggest tliat the government’s reliance on the D-U-N-S® Number artificially 
limits the ability to see a complete picture of what is going on with an entity. We would 
respectfully challenge Mr. Gordon’s assertion about the capabilities, utilization, and 
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Decide with Confidence 


effecUveness of the D-U-N-S Nranber and relevant D&B data for the purposes of 
suspension, debarment and past performance determination. 

Through the use of the D-U-N-S Number and the authoritative information that it 
“unlocks" for the government, we are able to generate significant, real-time, insight on the 
entities for which taxpayers’ dollars are committed. The D-U-N-S Number, and the data 
to which it is connect^, enables D&B and the goveniment to understand the exact nature 
of the legal relationship of one entity to another, on a global basis. Aggregating locations 
and separate legal components of an entity (business, school, goveriunent, etc.), is a 
simple matter of using the D-U-N-S Number in a new way for suspension and debarment. 
We currently use this same type of process to roll up government spending under a single 
entity, albeit at a higher level of iiggregation, for system.s such as USAspending.gov and 
the Federal Procurement Data System (FPDS). 


Changes made to the Ebccluded Parties List System (EPI.S) in recent years fall short of 
wliat we believe will be necessary to make systemic improvements. The D&B information 
provided under currently licensed agreements to the government for EPLS, Federal 
Awardee Performance and Integrity Information System (FAPIIS), and other government 
systems, is underutilized in this area. While there is always an opportunity for 
improvement in data, the unique identifier that supports these systems is not inhibiting 
progress; it will help enable it. We need to move away from the underutilization of 
existing data sources within government and embrace new applications of this 
information such as those referenced at the RATB. We are confident tliat with the 
appropriate changes to policy and IT (to EPLS and FAPIIS); substantial improvements 
will be made in identifying “bad actors”. 


We sincerely support the hearing on this topic and believe strongly that the government is 
poised to dramatically improve its oversight and dccision-maldng for contracts, grants, 
and lonn.s if it embraces the data and data-insights available to it today. 


We look fonvard to working with GSA, Ol'PP, and also with the Congress and this 
Committ^in a collaborative effort to improve the Government’s ability to contract most 
successfifll^with its vendors and other funding recipients. 



Sincerely, 

L/ 


Ethan Treea^" 

, VP, Government Solutions 
Dun & Bvadstreet 
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Hi ghligjits 

Highlights of GAO-1 1-739, a report to 
congresstOTial committees 


Why C5A() Did This Study 

The federal government spent more 
than $535 billion on contracted goods 
and services in fiscal year 2010. One 
tool for ensuring that agencies are only 
awarding contracts to responsible 
sources is the use of suspensions and 
debamients — actions taken by 
agendas to exclude firms or individuals 
from receiving federal contracts or 
assistance based on various types of 
misconduct- This report analyzed 
(1) the nature and extent of 
governmentwide exclusions reported in 
the Excluded Parties List System 
(EPLS) maintained by the General 
Services Administration; (2) the 
relationship, if any. between practices 
at various agencies and the level of 
suspensions and debamients under 
federal acquisition regulations; and 
(3) governmehtwide efforts to oversee 
and coordinate the use of suspensions 
and debantiepts across federal 
agencies, GAlb reviewed EPLS data 
and suspension and debarment 
:programsat Ipfederaia^ ; ; ^ 

including those with relatively more 
suspensions ahd'debarments and 
those with fevy dr ribrie to ide 
differences between the two groups. 

What GAO Recommends 

GAO; recommends that the six 
agencies it examined that did not have 
the characteristics associated with 
active suspension and debarment 
programs incorporate those 
characteristics, and diat the Office of 
Management and Budget (0MB) . 
improve its governmentwide efforts 
and enhance governmentwide: 
oversight. Five of the six agencies and 
0MB generally concurred with the 
recommendations. The Department of 
Justice believes its existing guidelines 
are sufficient, but GAO does not agree. 

View GAO-11-739 or kev comoor^ents. 

For more information, contact V\filiiam T. ' 
Woods at (202) 512-4841 or 

woodsvv@g30.gov. 


SUSPENSION AND DEBARMENT 

Some Agency Programs Need Greater Attention, and 
Governmentwide Oversight Could Be Improved 


What GAO Found 


Suspensions and debarments made up about 1 6 percent of exclusions in EPLS 
for fiscal years 2006 through 2010. These are discretionary exclusions taken by 
agencies based on causes spedfted in regulations for acquisitions or grants and 
assistance, including fraud, bribery, or a history of feilure to perform on 
government contracts, The remaining 84 percent were exclusions based on 
violations of statutes or other regulations, including health care fraud or illegal 
exports. In these cases, agendes are generally required to exclude the party 
from participating in specified government transactions or activities. More than 
half of the governmentwide suspensions and debarments were based on 
acquisition regulations. Several agencies did not report any such cases. 


Basis of EPLS Cases, Fiscal Years 2006 through 2010 



Based on federal 
grants and 
assistance 
regulations 


Based on federal 

acquisition 

regulations 


The four agencies GAO reviewed with the most suspensions and debamients 
based on acquisition regulations shared certain characteristics that were not 
present at agencies vwth relatively few or no such cases. These agencies had 
staff dedicated to the suspension and debarment program, detailed implementing 
guidance, and practices that encourage an active referral process. The six 
agencies without such characteristics had virtually no suspensions or 
debarments, regardless of the dollar level of their contract obligations. For 
example, the Department of Health and Human Services, the civilian agency 
among those GAO reviewed with the highest amount of contract obligations, had 
no suspensions and debarments based on acquisition regulations. U.S. 
Immigration and Customs Enforcement had considerably less in contract 
obligations, but was one of the top four agencies of those GAO reviewed. 

The interagency committee responsible for governmentwide oversight and 
coordination of suspensions and debarments faces challenges as it relies on 
voluntary agency participation and only the limited resources of member 
agencies to fulfill its mission. For example, the committee took almost 2 years to 
submit a required annual report to Congress on agencies’ suspension and 
debarment activities because agencies had been slow in providing needed 
information and it had limited resources to devote to the report. 
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Abbreviations 

CIGIE Council of the Inspectors General on Integrity and 

Efficiency 

DHS Department of Homeland Security 

DLA Defense Logistics Agency 

DOD Department of Defense 

EPLS Excluded Parties List System 

FAR Federal Acquisition Regulation 

FEMA Federal Emergency Management Agency 

GSA General Services Administration 

HHS Department of Health and Human Services 

ICE U.S. Immigration and Customs Enforcement 

ISDC Interagency Suspension and Debarment Committee 

NCR Nonprocurement Common Rule 

OiG office of inspector general 

0MB Office of Management and Budget 
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copyrighted images or other material, permission from the copyright holder may be 
necessary if you wish to reproduce ttiis material separately 
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GAO 

^Accountability * Integrity ♦ Reliat 


United States Government Accountability Office 
Washington, DC 20548 


August 31,2011 

The Honorable Joseph 1. Lieberman 
Chairman 

The Honorable Susan M. Collins 
Ranking Member 

Committee on Homeland Security and Governmental Affairs 
United States Senate 

The Honorable Darrell E. Issa 
Chairman 

The Honorable Elijah E. Cummings 
Ranking Member 

Committee on Oversight and Government Reform 
House of Representatives 

The Honorable Claire McCaskil! 

Chairman 

Subcommittee on Contracting Oversight 

Committee on Homeland Security and Governmental Affairs 

United States Senate 

Federal government spending on contracted goods and services was 
more than $535 billion In 2010. To protect the government's interests, 
federal agencies are required to award contracts only to responsible 
sources — those that are determined to be reliable, dependable, and 
capable of performing required work. One way to protect the 
government’s interests Is through suspensions and debaiments, which 
are actions taken to exclude firms or individuals from receiving contracts 
or assistance based on various types of misconduct. A suspension is a 
temporary exclusion pending the completion of an investigation or legal 
proceeding, while a debarment is for a fixed term that depends on the 
seriousness of the cause, but generally should not exceed 3 years. These 
exclusions are reported in the Excluded Parties List System (EPLS),’ 
maintained by the General Services Administration {GSA). along with 
violations of certain statutes and regulations, such as health care fraud. 


'EPLS is an electronic database containing the list of all parties suspended, proposed for 
debaiment, debarred, declared ineligible, or excluded or disqualified by agencies. It is 
available for agency and public access at vwyw.epls.gov. 
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Given your interest in ensuring that the government only does business 
with responsible contractors, we analyzed (1) the nature and extent of 
governmentwide exclusions reported in EPLS; (2) the relationship, if any, 
between practices at selected agencies and the level of suspensions and 
debarments under federal acquisition regulations: and 
(3) governmentwide efforts to oversee and coordinate the use of 
suspensions and debarments across federal agencies. Based on 
discussions with your staff, we particularly focused on agency practices 
for suspensions and debarments under federal acquisition regulations. 

To determine the nature and extent of governmentwide suspensions and 
debarments, we analyzed data for fiscal years 2006 through 2010 from 
EPLS. We analyzed the various codes used by agencies entering data 
into EPLS that specify the cause of the action and the effect of the listing 
to identify (1) suspension and debarment actions taken under the Federal 
Acquisition Regulation (FAR); (2) suspension and debarment actions 
taken under the Nonprocurement Common Rule (NCR), which covers 
grants and other assistance; and (3) other exclusions.^ To provide 
information on the level of agency activity, we aggregated related actions, 
such as those involving affiliates and related parties, to identify the 
number of cases.^ We used cases to provide a common comparison 
among the agencies. A case may include separate actions for an 
individual, a business, and each affiliate, and it may entail dedication of 
resources and the potential for separate representation by a party’s 
counsel and separate resolution. Analysis of agency activity included all 
agencies. We assessed the reliability of EPLS data by performing 
electronic testing, reviewing system documentation, and interviewing 
knowledgeable officials about data quality and reliability. We determined 


^For purposes of this report, "other exciusions" are based on violations of certain statutes 
Of regulations other than the FAR or are required under executive orders. These are also 
known as declarations of ineligibility. These exclusions can relate to such matters as 
health care fraud, export control violations, or drug trafficking, which may render a party 
ineligible for specified government transactions or activities. These violations may be 
unrelated to federal contracts, grants, or assistance but may include sanctions that 
predude the party from some or all procurement and nonprocurement transactions as set 
out in the statute or regulation. 

^EPLS provides reports show/ing the number of agency actions, but multiple actions may 
be recorded for the same case because agencies may exdude multiple individuals 
assodated with a firm or fist the firm under different firm names and include affiliates. In 
addition, a listed fiim or individual may have multiple related actions, such as suspension, 
proposed debamnent, or debarment, v^ich are reported as separate actions in EPLS. 
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that the data were sufficiently reliable for the purpose of this review. To 
identify agency practices for suspension and debarment taken under the 
FAR, we reviewed a mix of 10 agencies from among all agencies having 
more than $1 billion in contract obligations in fiscal year 2009.“ These 
agencies included the Defense Logistics Agency (DLA), the Department 
of the Navy (Navy), GSA, and the Department of Homeland Security’s 
(DHS) U.S. Immigration and Customs Enforcement (ICE) — all of which 
had relatively more cases involving actions taken under the FAR than 
other agencies — as well as the Departments of Commerce (Commerce), 
Health and Human Services (HHS), Justice (Justice), State (State), and 
the Treasury (Treasury), and DHS’s Federal Emergency Management 
Agency (FEMA) — all of which had relatively few or no suspensions or 
debarments under the FAR.® At these 10 agencies, we focused on certain 
attributes of the suspension and debarment process, including the 
organizational placement of the suspension and debarment official, 
staffing and training, guidance, and the referral process, including 
triggering events. To identify governmentwide efforts to oversee and 
coordinate the suspension and debarment system, we met with officials 
from the Office of Management and Budget (0MB), which through its 
Office of Federal Procurement Policy provides overall direction of 
governmentwide procurement policies, including suspensions and 
debarments under the FAR; officials at the Interagency Suspension and 
Debarment Committee (ISDC);® the Council of the Inspectors General on 
Integrity and Efficiency’s (CIGIE) Suspension and Debarment Working 
Group:' and GSA. We also met with or obtained information from 


“Fiscal year 2009 was the most current full year of data available at the beginning of our 
review. 

®We included two components for the Department of Defense and DHS because each had 
its own suspension and debarment official as well as its own guidance and procedures. 

®The iSDC was established as the Interagency Committee on Debarment and Suspension 
by Executive Order 12549 on February 18, 1986. 

'The inspector General Reform Act of 2008, Pub. L No. 110-409, established CIGIE as 
an independent entity within the executive branch to address integrity, economy, and 
effectiveness issues that transcend individual government agencies and increase the 
professionalism and effectiveness of personnel by developing policies, standards, and 
approaches to aid in establishing a well-trained, highly skilled workforce in the offices of 
the insperSors general. The Suspension and Debarment Working Group was formed in 
summer 2010 as part of the CIGIE Investigations Committee to raise the overall profile 
and expand the use of suspension and debarment. 
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suspension and debarment and inspector general officials at the 10 
selected agencies. 

We conducted this performance audit from September 2010 to August 
201 1 in accordance with generally accepted government auditing 
standards. Those standards require that we plan and perform the audit to 
obtain sufficient, appropriate evidence to provide a reasonable basis for 
our findings and conclusions based on our audit objectives. We believe 
that the evidence obtained provides a reasonable basis for our findings 
and conclusions based on our audit objectives. For more information on 
our scope and methodology, see appendix I. 


Background 


Suspensions and debarments are tools that may be used at the discretion 
of agencies to protect the government’s interest. The FAR prescribes 
overall policies and procedures governing the suspension and debarment 
of contractors by agencies and directs agencies to establish appropriate 
procedures to implement them. This flexibility enables each agency to 
establish a suspension and debarment program suitable to its mission 
and structure. The FAR specifies numerous causes for suspensions and 
debarments, including fraud, theft, bribery, tax evasion, or lack of 
business integrity.^ (See app. II for a list of potential causes listed in the 
FAR.) The existence of one of these causes does no! necessarily require 
that the party be suspended or debarred: agencies are directed to 
consider the seriousness of the act and any remedial measures or 
mitigating factors. Agencies are to establish procedures for prompt 
reporting, investigation, and referral to the agency suspension and 
debarment official. A suspension or debarment action may also include 
related business entities or individuals associated with the business, 
Parties that are suspended, proposed for debarment,® or debarred are 
precluded from receiving new contracts, and agencies must not solicit 
offers from, award contracts to. or consent to subcontracts with these 
parties, unless an agency head determines that there is a compelling 
reason for such action. 


®FAR §§ 9,406-2 and 9.407-2. 

®The debaning official issues a notice of proposed debarment to advise a party that a 
debarment is being considered and to provide the contractor an opportunity to respond. A 
proposed debarment has tfie same effect as a suspension and is listed in EPLS. 
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The NCR’° provides a suspension and debarment process, which is 
parallel to the suspension and debarment process specified by the FAR, 
for nonprocurement transactions, such as grants or other assistance.” 
The FAR and NCR provide for reciprocity — that is, a suspension or 
debarment under either the FAR or the NCR is recognized under the 
other, and a party precluded from participating in federal contracts is also 
excluded from receiving grants, loans, and other assistance and vice 
versa. Suspensions and debarments apply governmentwide — one 
agency’s action precludes all executive agencies from doing business 
with the excluded party. 

Additionally, violations of certain statutes and regulations other than the 
FAR and NCR also exclude a party from specified government 
transactions. The prohibited behavior could involve, for example, 
fraudulently receiving payments under federal health care programs or 
violating export control regulations. These statute- and regulation-based 
exclusions are often mandatory, while those taken under the FAR and 
NCR are discretionary. Although the violations that led to the exclusions 
may be unrelated to federal contracts, grants or assistance, they may 
result In sanctions that exclude the party from some or all procurement or 
federal financial and nonfinancial assistance and benefits as set out in the 
statute or regulation. 

0MB provides overall direction of governmentwide procurement policies, 
including those on suspensions and debarments under the FAR, and has 
the authority to Issue guidelines for nonprocurement suspensions and 
debarments. ISDC, established in 1986, monitors the governmentwide 
system of suspension and debarment.'* The committee consists of 
representatives from agencies designated by the Director of 0MB. ISDC 


'‘The NCR was adopted under the rule-making authority of the respective agencies after 
0MB issued guidelines, as provided for in Exec. Order No. 12549 (1986), 0MB Guidelines 
to Agencies on Govemmentwide Debarment and Suspension (Nonprocurementl found at 
2C.F,R. Part 180. 

' 'Examples of nonprocurement transactions are grants, cooperative agreements, 
scholarships, feilov«hips. contracts of assistance, loans, loan guarantees, subsidies, 
insurance, payments for specified use. and donation agreements. 

’*51 Fed- Reg. 6370 (Feb. 21. 1986), 

'^Standing members include each of the 24 agencies covered by the Chief Financial 
Officers Act. Nine independent agencies and government corporations also participate. 
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provides support to help agencies implement their suspension and 
debarment programs. It serves as a forum for agencies to share ideas 
and assists in coordinating suspension and debarment actions among 
agencies. 

To facilitate the identification of parties that have been suspended or 
debarred and are excluded from receiving federal contracts, certain 
subcontracts, and certain federal financial and nonfinanciai assistance 
and benefits, GSA operates the web-based EPLS. The FAR requires 
agencies to enter information about a firm or individual that has been 
suspended, proposed for debarment, or debarred by the agency, 
including the party’s name and address, the cause for the action, the 
effect of the action, and the end date of the debarment action.’" Other 
exclusions are also entered into EPLS. generally by the agency with 
designated enforcement authority.'® Contracting officers are responsible 
for checking EPLS to ensure that they do not award contracts to these 
firms or individuals. 

In 2005. we reported that federal agencies may not be consistently 
identifying suspended or debarred contractors when awarding new 
contracts.'® In 2009, we found that some contractors nevertheless 
received federal funds during their period of ineligibility.’^ We made 
recommendations for Improving EPLS to enhance agencies’ confidence 
that they can readily identify these contractors, which GSA subsequently 
addressed by making system modifications. More recently, several 
agencies’ offices of inspector genera) (OiG) have reported on challenges 
in their agencies’ suspension and debarment programs and made 
recommendations to improve the programs, including developing 
procedures for documenting decisions and metrics for timely processing 
of suspension and debarment referrals. The Department of Defense 
(DOD) OIG recently reported that the services and DLA had an effective 


'"far § 9.404. 

’®Some agencies with regulatory authority, including HHS, Justice, and T reasury, maintain 
their own ineligibility listings that are electronically transmitted into EPLS. 

’®GAO. Federal Procurement: Additional Data Reporting Could Improve the Suspension 
and Debarment Process. GAO-05-479 (Washington, D.C.: July 29, 2005). 

'^GAO, Excluded Parlies List System: Suspended and Debarred Businesses and 
Individuals Improperly Receive Federal Funds, GAO-09-174 (Washington, D.C.: Feb. 25, 
2009). 
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suspension and debarment process, but recommended that DOD develop 
a working group to review and improve the process for referring poorly 
performing contractors for potential suspensions or debarments, develop 
a training program to inform contracting personnel of the suspension and 
debarment program and the process for referring poorly performing 
contractors, and conduct training for contracting personnel on checking 
the EPLS before awarding contracts.’® 


Suspension and 
Debarment Cases 
Make Up a Small 
Percentage of All 
Exclusions in the 
Govermentwide 
Database 


The governmentwide database on excluded parties includes suspension 
or debarment actions taken under the FAR or regulations pertaining to 
federal grants and other financial assistance, as well as exclusions 
related to other laws and regulations. Over the past 5 fiscal years, about 
16 percent of cases included in EPLS were suspensions or debarments, 
while the remaining 84 percent of cases were other exclusions based on 
violations of laws and regulations resulting from certain prohibited 
conduct.’® (See fig. 1.) DOD accounted for most of the suspension and 
debarment cases. Slightly more than half of the governmentwide 
suspension and debarment cases involved actions taken under the FAR. 
Several civilian departments and agencies had few or no such cases. 


’’Department of Defense Office of Inspector General, Additional Actions Can Further 
Improve the DOD Suspension and Debarment Process, D-201 1-083 (Arlington, Va,; 

July 14. 2011). 

’®A ca^ in EPLS results in multiple actions when agencies exclude multiple individuals 
associated with a firm, list the firm under different names, or include affiliates. In addition, 
a listed firm or individual may have multiple related actions, such as suspension, proposed 
debarment, or debarment, w^ich are reported as separate actions in EPLS. Therefore, to 
provide information on the level of agency activity, we aggregated related entities, such as 
business affiliates and associated parties, and actions to identify the number of cases. 

See app. I for further information on how wre aggregated the actions. 
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Figure 1: Basis of EPLS Cases, Fiscal Years 2006 through 2010 



Based on federal 
grants and assistance 
regulations 


Based on federal 
acquisition regulations 


For fiscal years 2006 through 2010, about 4.600 cases — about 16 percent 
of all cases in EPLS— involved suspension and debarment actions taken 
at the discretion of agencies against firms and individuals based on any of 
the numerous causes specified in either the FAR or NCR, such as fraud, 
theft, or bribery or history of failure to perform on government contracts or 
transactions. Such cases generally result in exclusion from all federal 
contracts, grants, and benefits. About 47 percent of suspension and 
debarment cases were based on the NCR, which covers federal grants 
and assistance, with the Department of Housing and Urban Development 
accounting for over half of these grant and assistance-related cases. The 
other 53 percent of suspension and debarment cases were based on 
causes specified in the FAR and related to federal procurements. 


During this same time period, about 84 percent — or about 24,000 of the 
approximately 29,000 total cases reported in EPLS — ^were other 
exclusions based on a determination that the parties had violated certain 
statutes or regulations. For example, prohibited conduct, such as health 
care fraud, export control violations, or drug trafficking, can result in an 
EPLS listing. In these types of cases, once an agency with the designated 
authority has determined that a party has engaged in a prohibited activity, 
such as fraudulently receiving payments under federal health care 
programs, or violating export control regulations, the law generally 
requires that the party be declared ineligible for specified government 
transactions or activities. Although most other exclusions are based on 
violations that are not related to federal procurements or grants, the party 
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is excluded from some or all procurement and nonprocurement 
transactions as set out In the statute As shown in table 1 , HHS, Justice, 
and Treasury recorded the most other exclusion type cases. These cases 
were related to health care fraud, drug abuse, and drug-trafficking 
violations. 


Table 1: EPLS Other Exclusions Cases for Fiscal Years 2006 through 2010 

Department/agency 

Violation 

Cases 

Department of Health and Human Services 

Health care regulations 

15,371 

Department of Justice 

Anti-Drug Abuse Act 

4.301 


Defense regulations 

100 

Department of the Treasury 

Fore^n asset control provisions - drug trafficking 

1,192 


Foreign asset control provisions - various 

743 


Foreign asset control provisions - terrorism 

189 

Office of Personnel Management 

Health care regulations 

1,503 

Department of Homeland Security 

Immigration and Nationality Act 

284 

Environmental Protection Agency 

Clean Air/Water Acts 

255 

Department of Labor 

Labor -various 

165 


Labor - Davis-8acon Act 

2 

Department of State 

Export control 

122 


Iran sanctions/nonproliferation 

60 

Department of Agriculture 

Crop Insurance Act 

40 

Government Accountability Office 

Labor - Oavis-Bacon Act 

19 

Department of Education 

Higher Education Act 

13 

Department of Veterans Affairs 

Veleran-ovmed business 

2 

U.S, Agency for International Development 

Foreign Assistance Act 

1 

General Services Administration 

Buy American Act 

1 

Total 


24,363 


SoufM: GAO analysis o) EPLS data. 


As shown in table 2, the number of suspension and debarment cases 
related to federal procurement varied widely among departments or 


^°For example, violations of the Iran Sanctions Act result in exclusion from all government 
contracts, while violations of the Clean Air Act and Clean Water Act only preclude 
contracts at the violating facility. Violations of the Anti-Drug Abuse Act may result in 
exclusion from some or all government contracts and benefits based on the discretion of 
the sentencing judge. 
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agencies over the last 5 fiscal years. DOD accounted for about two-thirds 
of all suspension and debarment cases related to federal procurements 
with almost 1 ,600 cases. Of all the agencies, almost 70 percent had fewer 
than 20 suspension and debarment cases related to federal 
procurements. Six agencies — HHS, Commerce, and the Departments of 
Labor, Education, and Housing and Urban Development and the Office of 
Personnel Management— had no such cases over the last 5 fiscal years.^' 


Table 2: EPLS Suspension and Debarment Cases by Agency and Contract Obligations, Fiscal Years 2006 through 2010 

Department/agency* 

Contract obligations 
(in billions of dollars) 

Suspension and debarment 
cases related to** 

Total suspension 
and debarment 
cases 

Federal 

procurement 

Grants and 
other assistance 

Department of Defense 

$1,776.20 

1.592 

24 

1,616 

Department of Energy 

129.70 

82 

0 

82 

Department of Health and Human 





Services 

80.15 

0 

29 

29 

General Services Administration 

73.44 

269 

0 

269 

National Aeronautics and Space 





Administration 

72.56 

41 

1 

42 

Department of Homeland Security 

70.79 

116 

8 

124 

Department of Veterans Affairs 

69.00 

4 

11 

15 

Department of State 

33.20 

6 

1 

7 

Department of Justice 

31 97 

B 

3 

11 

Department of Agriculture 

25.55 

3 

105 

108 

U.S, Agency for International 





Development 

24.36 

18 

18 

36 

Department of the Treasury 

23-67 

8 

1 

9 

Department of Transportation 

23.41 

11 

193 

204 

Department of the Interior 

23.04 

94 

10 

104 

Department of Commerce 

14.10 

0 

0 

0 

Department of Labor 

9.76 

0 

0 

0 

Environmental Protection Agency 

7.81 

1 

332 

333 

Department of Education 

7.59 

0 

163 

163 


^’Some agendas may su^nd or debar federal contractors utilizing the NCR, and such 
suspensions and debamients would be listed in EPLS as cases related to grants and 
other assistance. 
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Suspension and debarment 
cases related to‘’ 

Total suspension 

Department/agency* 

Contract obligations 
(in billions of dollars) 

Federal 

procurement 

Grants and 
other assistance 

and debarment 
cases 

Department of Housing and Uitan 
Development 

5 38 

0 

1,141 

1,141 

Social Security Administration 

5.30 

1 

0 

1 

Office of Personnel Management 

4-89 

0 

0 

0 

National Science Foundation 

2.08 

40 

1 

41 

Ail other agencies 

9-83 

124 

136 

260 

Total 


2,418 

2,177 

4,595 


Sowce. GAO ana»ysisoJF«JefalProcurofiient Data System-Next Gensraiion ana EPtS dala 


^his table lists departments and agencies with over $2 billion in contract obligations for fiscal years 
2006 through 2010. "All other agencies" includes those agencies with less than $2 billion in contract 
obligations. 

“Agencies may suspend or debar federal contractors utilizing the NCR, and such suspensions and 
debarments would be listed in EPLS as cases related to grants and other assistance. 


Agencies with Most 
Suspension and 
Debarment Cases 
Share Common 
Characteristics 
Missing at Agencies 
with Few Cases 


Of the agencies we studied, those with the most procurement-related 
suspension and debarment cases share common characteristics. 
Agencies with few or no such suspensions or debarments for the same 
period do not have these characteristics regardless of the agency’s 
volume of contracting activity. Officials at most of these agencies 
acknowledged that suspension and debarment is an underutilized tool at 
their agencies. 
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Agencies with More Active 
Suspension and 
Debarment Programs 
Share Common 
Characteristics 


WnWe each agency suspension and debarment program we reviewed is 
unique, the four with the most suspension and debarment cases for fiscal 
years 2006 through 2010 — DLA, Navy, GSA, and iCE — share certain 
characteristics. These include a dedicated suspension and debarment 
program with full-time staff, detailed policies and procedures, and 
practices that encourage an active referral process, as shown in figure 
2 .“ 


Figure 2: Analysis of Selected Agency Contract Obligations, Procurement-Related Suspension and Debarment Cases for 
Fiscal Years 2006 through 2010, and Program Characteristics 


Department/agency 


Percentage of 

procurement-related Percentage of 

suspension and debarment total federal 

cases govemmentwide contract obligations 


Suspension and 
debarment program 
characteristics 


Defense Logistics Agency 

Department of the Navy 

General Services Administration 

U.S. Immigration and Customs Enforcement 

Department of Justice 

Department of the Treasury 

Department of State 

Department of Health and Human Services 

Department of Commerce 

Federal Emergency Management Agency 


15.8% 

14.2% 

11 . 1 % 

4.3% 

0.3% 

0.3% 

0 . 2 % 

0% 



6 . 8 % 

17.4% 

2.9% 

0.4% 

1.3% 

0.9% 

1.3% 

3.2% 

0 . 6 % 

0.5% 


% Dedicated suspension and debarment program with lull-time staff 
^ Detailed policies and procedures 

Practices that er>courage an active referral process 


Sourcs: OAO analysis ol Federal Procurement Oats System-Nenl Generation EPLS dais, and agencies' ptoesduras and guidance, 


^Figure 2 shows for each of the 10 agencies we studied the percentage of federal 
contract dollars obligated and the percentage of total government procurement-related 
suspension and debaiment cases for fiscal years 2006 through 2010, and the extent to 
whic^ certain ctiaracteristics were found among the selected agencies. 
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Dedicated Program and Staff 0^® shared traits we identified among the four most active 

agencies is a dedicated suspension and debarment program with full-time 
staff (see table 3). Officials from the four agencies stated that having 
dedicated staff cannot be accomplished without the specific focus and 
commitment of an agency’s senior officials. 

Table 3: Description of the Staffing at Four Agencies 

Department/agency 

Description 

Staffing 

Defense Logistics Agency (DLA) 

DLA’s suspension and debarment activity is part of the agency's 
larger contracting integrity issue area. The activity is administered by 
full-time and part-tinr^e staff all with legal backgrounds from the Office 
of the General Counsel. Suspension and debarment staff 
responsibilities Include processing referrals from the agency’s primary 
field activity offices, assisting in coordination with the Department of 
Justice, and coordinating lead agency determinations with other 
relevant agencies. 

Full-time 

3 Attorneys 

Part-time 

1 Paralegal 

Department of the Navy (Navy) 

The suspension and debarment program within the agency’s 
Acquisition Integrity Office carries out the Navy’s suspension and 
debannent activities as part of a larger fraud prevention program. 

This office has attorneys and staff support dedicated to developing 
and processing suspension and debarment cases referred by other 
offices. 

Full-time 

14 Attorneys 

3 Staff support 

General Services Administration 
(GSA) 

GSA has a Center for Suspension and Debarment within the Office of 
Acquisition Policy.* Most staff have law degrees— and attend the 
Federal Law Enforcement Training Center's suspension and 
debarment training. Staff duties include referral processing, case 
development, and coordination with internal offices such as the Office 
of Inspector Genera!, when appropriate. 

Full-time 

1 Division Director 

4 Staff members 

Department of Homeland Security, 
U.S. Immigration and Customs 
Enforcement (ICE) 

The Suspension and Debarmeni Division administers ICE’s 
suspension and debarment program. Full- and part-time staff in the 
division research refeirals, coordinate with other offices within the 
Department of Homeland Security, track cases, and enter excluded 
parties into the Excluded Parties List System to handle ICE’s 
substantial suspension and debarment caseload. 

Full-time 

1 Division Director 

1 Procurement analyst 

1 Staff assistant 

Part-year 

2 Summer interns (fiscal 
year 2010) 


Source. CAO analysis of agency OocumentaiKn ana discussions vntn agency suspension ana debarmeni olfioais 


*The Office has since been renamed the Suspension and Debarment Division and Is now part of 
GSA’s Office of Governmentwide Policy. 


Other reviews of agency suspension and debarment programs also have 
recognized the importance of having dedicated suspension and 
debarment staff. For example, responding to a February 2010 OIG 


Page 13 


GAO-11-739 Suspension and Debarment 


VerDate Nov 24 2008 


12:28 Apr 30, 2012 Jkt 72557 


PO 00000 Frm 000098 Fmt 06601 


Sfmt 06601 


P:\DOCS\72557.TXT SAFFAI RS 


PsN: PAT 


95 


report, “ DHS reviewed its suspension and debarment practices and 
concluded in October 2010 that it needed to establish and fully resource 
the suspension and debarment function throughout the department.^” 
Additionally, in October 2009, the U S. Agency for International 
Development’s Inspector General recommended that the agency consider 
forming a dedicated division for suspension and debarment.^® In 
response, the agency created and staffed the Compliance and Oversight 
of Partner Performance Division, which is dedicated to business integrity 
issues, including suspension and debarment. Furthermore. ISDC officials 
stated that without dedicated staff, none of the other essential functions of 
an agency suspension and debarment program can be carried out. 

During a recent hearing of the Commission on Wartime Contracting in 
Iraq and Afghanistan," it was noted by the Administrator for Federal 
Procurement Policy that management and resources devoted to 
suspension and debarment are inconsistent across agencies and more 
could be done to protect the government and taxpayers from bad 
contractors.*' 


"Department of Homeland Security. Office of Inspector General, DHS' Use of Suspension 
and Debarment Actions for Poorly Performing Contractors, OIG-10-50 (Washington, D.C.: 
Feb. 2. 2010). 

^'Department of Homeland Security, Assessment of Suspension & Debarment at DHS 
(Washington, D.C.: May 28, 2010). In November 2010, DHS accepted the 
recommendations of this review and approved the implementation of a suspension and 
debarment official position within the Office of the Under Secretary for Management, 
tasked with developing a departmentwide suspension and debarment policy and program. 
The report concluded that ICE's suspension and debarment program-— established in May 
2008 — was robust and sufficiently distinct in its enforcement of the Immigration and 
Nationality Act. and that it should remain a separate entity, 

"U.S. Agency for International Development, Office of Inspector General. Audit of 
USAID's Process for Suspension and Debarment {V^ash'mgton, D.C.: Oct 1, 2009), 

"Commission on Wartime Contracting in Iraq and Afghanistan, Ensuring Contractor 
Accountability: Past Performance and Suspensions and Debarments (Washington, D C.: 
Feb. 28. 2011). 

"The Commission on Wartime Contracting in Iraq and Afghanistan, an independent, 
bipartisan legislative commission, was established by Congress to study wartime 
contracting in Iraq and A^hanistan. Created in Section 841 of the National Defense 
Authorization Act for Fiscal Year 2008, this eight-member commission is mandated by 
Congress to study federal agency contracting for the reconstruction, logistical support of 
coalition forces, and the performance of security functions in Iraq and Afghanistan. 
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Detailed Policies and 

Procedures 

The agencies we reviewed with active suspension and debarment 
programs each had detailed policies and procedures that supplement 

FAR requirements. This generally included guidance on things such as 
referrals, investigations, and legal review. Table 4 shows how each of the 
top four agencies has developed agency-specific guidance that goes well 
beyond the suspension and debarment guidance in the FAR. 

Table 4; Description of Detailed Policies and Procedures at Four Agencies 

Department/agency 

Description 

Defense Logistics Agency (DLA) 

DLA’s Business Integrity Program Handbook has operational guidance for the 
suspension and debarment program, including definitions of roles and responsibilities at 
the field office and headquarters levels and notification of senior officiais prior to high- 
risk exclusions. It also Includes protocois for working with other defense and civii 
agendes, making lead agency determinations, and coordinating legal review.® 

General Services Administration (GSA) 

GSA's policies and procedures indude the Suspension and Debarment Standard 
Operating Procedures Manual, which contains detailed information on the Center for 
Suspension and Debarment, including its mission and structure. The manual also has a 
step4)y-step guide for compiling an action referral memorandum and assistance in the 
application of the evidence standards for suspension and debarment. 

Department of the Navy (Navy) 

Navy suspension and debarment poiides and procedures include a Secretary of the 

Navy Instruction, which establishes the Acquisition Integrity Office as the lead on all 
fraud matters and outlines the suspension and debarment function. The instruction 
indudes guidance on timely preparation of referrals based on indictments or convictions 
and coordinating with investigative units, such as the Naval Criminal Investigative 

Service. 

Department of Homeland Security (DHS), ICE’S suspension and debarment program procedures include detailed guidance on 

U.S. Immigration and Customs Enforcement conducting online database research, coordinating with other DHS components, 

(iCE) preparing for legal review, and tracking cases in their database. 

Source OAO anei/sis or a^rency documentation and discussions witn agency suspension and debarment officiais 

‘Defense Logistics Agency. Business Integrity Program Handbook. DLSA P2 (February 2002). 


Several of the reports we reviewed by inspectors general and others 
regarding agency suspension and debarment programs cited the 
importance of agency-specific, detailed policies and procedures to an 
active agency suspension and debarment program. For example, in 
August 2010, the Department of Agriculture’s Inspector General reported 
that developing suspension and debarment policies and procedures is 


Page 15 


6A0-1 1-739 Suspension and Debarment 


VerDate Nov 24 2008 


12:28 Apr 30, 2012 Jkt 72557 


PO 00000 Frm 000100 Fmt 06601 


Sfmt 06601 


P:\DOCS\72557.TXT SAFFAI RS 


PsN: PAT 


97 


important to ensuring that regulations are consistently applied throughout 
an agency.^® 

Practices That Encourage Finally, each of the four agencies we studied with the most active 

Referrals suspension and debarment programs engage in practices that encourage 

an active referral process. The FAR directs agencies to refer appropriate 
matters to their suspension and debarment officials for consideration, and 
it allows agencies to develop ways to accomplish this task that suit their 
missions and structures. According to agency officials at these four 
agencies, when senior agency officials communicate the importance of 
suspension and debarment through their actions, speeches, and 
directives, they help to promote a culture of acquisition integrity where 
suspension and debarment is understood and utilized by staff (see table 
5). 


Table 5: Sample of Practices Encouraging Referrals at Four Agencies 

Department/agency 

Practices 

Defense Logistics Agency 

Staff outside of the Suspension and Debarment Office regularly trained on how and when 
to make referrals. 

Meeting regularly with other agencies within department to discuss intended actions. 

Department of the Navy 

Senior official issues agencywide directive stressing importance of fraud prevention, 
including suspension and debarment, as everyone’s responsibility. 

Meeting with the Department of Justice regularly and demonstrating agency’s ability to 
take suspension and debarment actions without jeopardizing potential legal proceedings. 

General Services Administration 

Use of a case management too! that allows for referral tracking and case reporting, and 
provides internal controls, all of which are intended to emphasize the importance of 
submitting and following up on referrals. 

Office of Inspector General looks for and refers cases based on investigations and legal 
proceedings. 

Department of Homeland Security, U.S. 
Immigration and Customs Enforcement 

Use of the Suspension and Debannent Case Management system that allows for tracking 
and follow-up on all referrals, which supports an active referral process. 


Smrce CAO of agency OocumenisanO discussions wifh agency auspenaion ana debarment officials 


Government officials made similar observations about what actions 
agencies need to take to improve how they use suspension and 
debarment. For example, in February 2011 , the Administrator for Federal 
Procurement Policy within 0MB outlined progress among federal 


^Department of Agriculture. Office of Inspector General, Effectiveness and Enforcement 
of Suspension and Debarment Regulations in the U.S. Department of Agriculture, 50601- 
14-AT (Washington, D.C.: Aug. 16. 2010). 
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agencies’ suspension and debarment programs and highlighted those 
same characteristics we identified at the agencies we studied with the 
most suspension and debarment activity.^® The Administrator 
acknowledged that there is much room for improvement among agency 
suspension and debarment programs and noted that more agencies are 
establishing formal suspension and debarment programs, dedicating 
greater staff resources to handling referrals and managing cases, 
strengthening policies, providing training, and taking action to root out 
illegal behavior and irresponsible actors. In addition, the DHS Inspector 
General, a member of the National Procurement Fraud Task Force, 
testified before Congress that the task force formed a Suspension and 
Debarment Committee, which concluded that several elements were 
necessary for an effective suspension and debarment program. Similar to 
our observations, he noted the need for a dedicated person or group 
responsible for identifying potential suspension and debarment cases and 
effective coordination with the agency’s OIG. He also noted the need for 
protocols that identify the officials responsible for compiling suspension 
and debarment referral packages, as well as for legal support to pursue 
suspension or debarment actions against contractors.^® 


Agencies with Few or No 
Procurement-Related 
Suspension and 
Debarment Cases Lacked 
the Traits Common among 
Agencies with More Active 
Programs 


The remaining six agencies we studied — HHS, FEMA, Commerce, 
Justice, State, and Treasury— do not have the characteristics common to 
the four agencies with the most suspension and debarment cases. Based 
on our review of agency documents and interviews with agency officials, 
none of these six agencies had dedicated suspension and debarment 
staff, detailed policies and guidance other than those to implement the 
FAR, or practices that encourage an active referral process. These 
agencies have few or no suspensions or debarments of federal 
contractors. 


®®Office of Management and Budget. Office of Federal Procurement Policy, Statement of 
the Honorable Daniel I. GoixJon, Administrator for Federal Procurement Policy. Office of 
Management and Budget. Before the Commission on Wartime Contracting (Washington. 
D C.: Feb. 28. 2011). 

®®Departmenl of Homeland Security, Office of Inspector General, Statement of Richard L. 
Skinner. Inspector General, U S. Department of Homeland Security, Before the 
Committee on Oversight and Government Reform, U. S. House of Representatives 
(Washington, D C.: Mar 18. 2010). 
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In addition, an agency’s level of suspension and debarment activity was 
not necessarily related to its contracting volume. For example, FEMA and 
(CE, two components of DHS with separate suspension and debarment 
programs, had similar percentages of federal contract obligations for 
fiscal years 2006 through 2010—0.5 percent and 0.4 percent, 
respectively. ICE. however, represented 4.3 percent of the procurement- 
related suspension and debarment cases across the government, while 
FEMA had no suspensions or debarments. ICE practices included the 
three program attributes that we identified at the agencies with the most 
suspension and debarment cases. (See fig. 2.) FEMA had none of them. 

Officials at the agencies we reviewed that have few or no procurement- 
related suspensions or debarments, acknowledged that their agencies 
need to place greater emphasis on suspension and debarment as a tool 
to ensure that the government only does business with responsible 
contractors. Some of these agencies have already begun efforts to 
develop more robust suspension and debarment programs. These 
ongoing efforts include the following: 

• An HHS OIG official told us that since more than 80 percent of HHS’s 
appropriations are for Medicare and Medicaid programs, their 
emphasis and budget have been largely directed toward monitoring 
those programs, including the Exclusions Program, which was 
designed to combat health care fraud. The HHS suspension and 
debarment official added that HHS now sees suspension and 
debarment as an underutilized management tool, and the agency has 
made a commitment to having a more active process, which so far 
includes training and researching best practices. The official noted that 
the tools for suspension and debarment are present and that the 
agency needs to emphasize using them. 

• FEMA officials have noted the need to improve their procurement- 
related suspension and debarment program, and are working closely 
with ICE to adopt some of the characteristics of agencies with more 
active programs. At the same time, DHS has named a suspension and 


^'Monitoring the Medicaid and Medicare programs Includes HHS OiG’s administration of 
the Exclusions Program, a program designed to combat health care fraud by preventing 
certain individuals and businesses from participating in federally funded health care 
programs and other government procurement and nonprocurement transactions, based 
on convictions for program-related fraud and patient abuse, licensing board actions, and 
default on Health Education Assistance Loans. 
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debarment official within the Office of the Under Secretary for 
Management, who has been tasked with developing a departmentwide 
suspension and debarment policy and program. 

Treasury also has efforts under way to improve its procurement- 
related suspension and debarment program. Treasury officials noted 
that the Office of Inspector Genera! is taking steps to promote the use 
of suspensions and debarments. According to an OIG official, they are 
improving training and education throughout the office by having 0!G 
attorneys attend suspension and debarment training sponsored by 
CIGIE. In addition, investigators are beginning to receive training on 
using suspension and debarment with ongoing legal cases or those 
cases declined for prosecution by the U.S. Attorney that meet the 
criteria for potential debarment. 

Commerce officials stated that the Suspension and Debarment Official 
is working actively to build a robust suspension and debarment 
program. The OIG expects to have a fully functioning suspension and 
debarment program by the end of fiscal year 201 1 . The Office of 
Counsel to the Inspector General has proposed to serve as liaison 
between the OIG, other investigatory bodies within Commerce, and 
the Suspension and Debarment Official. The official is collaborating 
with the OIG and the Office of General Counsel to develop an 
acceptable process and leverage available resources. 


Govemmentwide 
Efforts to Oversee 
Suspensions and 
Debarments Face 
Challenges 


Governmentwide efforts to oversee and coordinate suspensions and 
debarments have faced a number of challenges. 0MB assigned 
responsibility for governmentwide coordination to ISDC; however, ISDC 
relies on agencies* voluntary participation in its processes and member 
agencies’ limited resources to fulfill its mission. Other efforts are under 
way to coordinate suspension and debarment activity across government, 
including the CIGIE Suspension and Debarment Working Group's efforts 
to raise awareness by promoting the use of suspension and debarment 
and GSA’s ongoing efforts to simplify and improve EPLS. 
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0MB, starling in 1986, assigned responsibility for governmentwide 
suspension and debarment oversight and coordination to ISDC. More 
recently, the Duncan Hunter National Defense Authorization Act for Fiscal 
Year 2009^ strengthened the committee’s role by specifying functions 
ISDC was to perform, including 

• resolve lead agency responsibility and coordinate actions among 
interested agencies with respect to suspension or debarment 
proceedings, 

• report to Congress annually on agency suspension and debarment 
activities and accomplishments as well as agency participation in the 
committee’s work. 

• recommend to 0MB committee-approved changes to the government 
suspension and debarment system and its rules, and 

• encourage and assist agencies in cooperating to achieve operational 
efficiencies in the govemmentwide suspension and debarment 
system. 

When more than one agency has an interest in the debarment or 
suspension of a contractor, the FAR requires ISDC to resolve the lead 
agency issue and coordinate such resolution among all interested 
agencies prior to the Initiation of any suspension or debarment by any 
agency.” According to ISDC officials, ISDC relies on voluntary agency 
participation in its informal coordination process, which works well when 
used. However, not all agencies coordinate through ISDC. Officials from 
ISDC cited as an example the Small Business Administration’s recent 
suspension of a major federal contractor, Because the agency did not go 
through the ISDC coordination process, other agencies were surprised by 
the suspension and did not have an opportunity to offer their perspectives 
on this action. ISDC has to rely on the individual agencies involved in a 
potential suspension or debarment to resolve any coordination issues. 

Likewise, in part because it could not compel agencies to respond to its 
inquiries. ISDC took almost 2 years to submit its required annua! report to 


Interagency Connnittee 
Relies on Voluntary 
Agency Participation and 
Limited Agency Resources 
to Oversee Suspension and 
Debarment Programs 


”Pub. L. No. 110-417. §873 (2008). 
“FAR § 9.402 (d). 
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Congress on agencies’ suspension and debarment activities. According 
to ISDC representatives, only about half of the member agencies 
responded to the initial request for information needed for the report. 
These officials also noted that their limited resources to devote to 
committee responsibilities further delayed the report. Consequently. ISDC 
issued its firet report on June 1 5, 201 1 , covering both of the reports 
required for 2009 and 2010." The report identifies several agencies that 
made progress In establishing formal suspension and debarment 
programs. It does not make any recommendations to improve the 
suspension and debarment system. However, the report describes a 
survey ISDC conducted of its members to create a baseline against which 
to measure agency progress — looking at internal agency controls, training 
efforts, and use of tools in addition to suspensions and debarments, such 
as show cause notices, administrative agreements, and voluntary 
exclusions. Although ISDC did not make recommendations in its report, 
its Acting Chair indicated that the committee is currently assisting 
agencies in improving suspension and debarment programs through the 
sharing of experience, operating policies, practices and procedures, and 
"example action documents” developed and used by active programs, 
0MB officials acknowledged that while they are seeing progress in the 
attention devoted by agencies to suspensions and debarments, agencies 
would benefit from guidance on how to establish such programs and how 
to work effectively with ISDC. 

ISDC’s coordination role concerning the governmentwide suspension and 
debarment system also has faced other challenges. ISDC holds monthly 
meetings for members as a forum to provide Information and discuss 
relevant issues, but according to ISDC representatives, agencies without 
active suspension and debarment programs generally are not 
represented at these meetings. In addition, ISDC officials noted that the 
committee does not have dedicated staff and depends on limited 
resources provided by member agencies, particularly the agencies of the 
officials appointed as the Chair and Vice-Chair. According to the Chair 
and Vice-Chair, they do committee work in addition to their primary 
agency responsibilities, using their own agencies' resources. 


"interagency Suspension and Debarment Committee, Report on Federal Agency 
Suspension and Debarment Activities {\Nashmg\or>, D C.: June 15, 2011). 


Page 21 


GAO-11-739 Suspension and Debarment 


VerDate Nov 24 2008 12:28 Apr 30, 2012 Jkt 72557 PO 00000 Frm 000106 Fmt 06601 Sfmt 06601 P:\DOCS\72557.TXT SAFFAIRS PsN: PAT 



103 


Other Efforts Are Under 
Way to Improve 
Suspension and 
Debarment Coordination 


other efforts are under way across government to improve coordination 
of suspension and debarment programs, CIGlE’s Suspension and 
Debarment Working Group — formed in the summer of 2010 — promotes 
the use of suspension and debarment as a tool to protect the 
government’s interest. This group includes representatives from the 
Recovery Accountability and Transparency Board and the OlGs for nine 
federal agencies. The CIGIE working group is taking steps to raise 
awareness, including sponsoring training and advising the Inspector 
general community about other training opportunities. !n October 2010, 
the working group held an all-day suspension and debarment workshop 
that generated great interest, with over 300 people attending. 
Subsequently, the working group notified the suspension and debarment 
community of the 3-day National Suspension and Debarment Training 
Program hosted by the Federal Law Enforcement Training Center. 
Working group representatives stated that the demand for the workshop 
made clear that more training and outreach needs to be done, and the 
working group is trying to determine ways to meet the need. In addition, 
the working group informally surveyed the entire inspector genera! 
community about suspension and debarment efforts to identify good 
practices and is in the process of analyzing the responses. 


GSA has begun an effort to improve EPLS by consolidating and 
simplifying the codes agencies use to identify the basis and 
consequences of exclusions, referred to as cause and treatment codes. 
GSA included EPLS as part of an ongoing Integrated Acquisition 
Environment initiative to consolidate various acquisition-related systems 
under a single system for award management, As part of this effort, GSA 
officials reviewed the configuration and function of EPLS and concluded 
that the cause and treatment code structure represented a major area of 
potential Improvement primarily because there were too many codes — 
some of which were duplicative or specific to one agency— and the 
consequences of a listing is sometimes unclear. As a result, agency 
officials could be confused when accessing EPLS to readily determine the 
extent of exclusion. According to a GSA official, the goal of the EPLS 
effort is to consolidate the codes into categories that clearly define the 
effect of a listing. 


Conclusions 


Suspensions and debarments can serve as powerful tools to help ensure 
that the government protects its interests by awarding contracts and 
grants only to responsible sources. The attention dedicated to these tools 
varies across the agencies we reviewed. Some agencies could benefit 
from adopting the practices we identified as common among agencies 
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that have more active suspension and debarment programs. Because 
agency missions and organizational structures are unique, each agency 
must determine for itself the extent to which it can benefit from adopting 
these practices. However, one point is clear: agencies that fail to devote 
sufficient attention to suspension and debarment issues likely will 
continue to have limited levels of activity and risk fostering a perception 
that they are not serious about holding the entities they deal with 
accountable. Additionally, the suspension and debarment process could 
be improved governmentwide by building upon the existing framework to 
better coordinate and oversee suspensions and debarments. As 
acknowledged by officials at the Office of Federal Procurement Policy, 
which provides overall direction of governmentwide procurement policies, 
agencies would benefit from guidance on how to establish active 
suspension and debarment programs and how to work more effectively 
with tSDC. 


Recommendations for that the Attorney General and the Secretaries of 

Commerce, Health and Human Services, State, and the Treasury take 
EX0CUtiV6 Action steps to improve their suspension and debarment programs by 

• assigning dedicated staff resources, 

• developing detailed implementing guidance, and 

• promoting the use of a case referral process. 

We also recommend that the Secretary of Homeland Security, as part of 
ongoing efforts to establish a departmentwide program for suspensions 
and debarments, take steps to ensure that FEMA incorporates the 
characteristics we identified as common among agencies with more 
active programs. 

In addition, to improve suspension and debarment programs at all 
agencies and enhance governmentwide oversight, we recommend that 
the Administrator of the Office of Federal Procurement Policy issue 
governmentwide guidance that (1) describes the elements of an active 
suspension and debarment program, and (2) emphasizes the importance 
of cooperating with ISDC in terms of 

• helping to resolve lead agency issues, 

• providing required reporting information in a timely manner, and 
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• designating existing resources as needed to enable the committee 
to function effectively. 


\ 0 f^nr\i Pnmmpntc? provided a draft of this report to Commerce, DHS, DOD, GSA, HHS, 

^ ^ _ Justice, OMB, Slate, and Treasury, in written comments, DHS, State, and 

and Our Evaluation Treasury concurred with the report’s recommendations, while Commerce, 
HHS, and Justice generally concurred. In e-maiied comments from the 
agency liaison, OMB concumed with the report’s recommendations. In 
addition, DHS, DOD. GSA. and OMB provided technical comments, 
which were incorporated as appropriate. 

In commenting on the draft report, DHS stated that it is committed to 
ensuring that its suspension and debarment program has the same 
characteristics as those that we identified as common among agencies 
with more active programs. State noted that it recognizes the importance 
of maintaining strong suspension and debarment processes, and plans to 
publish agency guidance on referring a contractor or grantee for possible 
suspension or debarment. Treasury stated that it plans to leverage the 
practices identified as in use by other agencies to deploy more detailed 
implementing guidance and a better defined case referral process. 
Commerce stated that it is already taking action to implement the 
recommendations, and HHS stated that it will work with its OIG to develop 
detailed implementing guidance, including a case referral process. Justice 
noted the need for agencies to devote sufficient attention to suspension 
and debarment and plans to have its senior agency officials actively 
promote the suspension and debarment case referral process. 

Commerce. Justice, and Treasury raised concerns about assigning full- 
time or additional staff to their suspension and debarment programs. HHS 
stated it will utilize existing resources rather than assigning dedicated 
staff resources. As we note in our report, agency missions and 
organizational structures are unique, so each agency must determine for 
itself the extent to which it can benefit from adopting these practices, 
including determining the appropriate level of resources. Given the 
current budget environment, our recommendation is for agencies to 
assign dedicated staff resources, but we leave it to the agencies to 
determine if additional full-time or part-time staff are needed, or if existing 
resources can be used to carry out suspension and debarment activities. 
Nevertheless, our findings show that agencies that do not devote 
sufficient attention to this area likely will continue to have few 
suspensions and debarments, which may place the government at risk of 
doing business with irresponsible contractors. We continue to believe that 
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agencies need to assign dedicated staff to have effective suspension and 
debarment programs. 

Justice also stated that its current regulations and guidelines, coupled 
with its implementation of the recommendation to actively promote the 
referral process, will provide sufficient guidance to referring activities on 
the suspension and debamient policies and procedures. The agencies we 
reviewed with active suspension and debarment programs, however, 
each have detailed policies and procedures that supplement FAR 
requirements. These policies and procedures go well beyond the 
guidance in the FAR. are agency specific, and generally include guidance 
on matters such as referrals, investigations, deadlines, points of contact, 
and legal review. Justice's current guidance does not adequately cover 
these matters. We encourage Justice to supplement its existing 
regulations with agency-specific guidance that would Include information 
such as referral requirements, time frames, and points of contacts. 

Written comments from Commerce, HHS, DHS, Justice. State, and 
Treasury are reprinted in appendixes Ml through Viil, respectively. 


As agreed with your offices, unless you publicly announce the contents of 
this report earlier, we plan no further distribution until 30 days from the 
report date. At that time, we will send copies to interested congressional 
committees; the Director of the Office of Management and Budget; the 
Attorney General; the Secretaries of Commerce, Defense, Health and 
Human Services, Homeland Security, State, and the Treasury; and the 
Administrator of General Services. The report will also be available at no 
charge on the GAO website at http;//www.gao,gov, 

If you or your staff have any questions about this report, please contact 
me at (202) 512-4841 or woodsw@gao.gov. Contact points for our 
Offices of Congressional Relations and Public Affairs may be found on 
the last page of this report. GAO staff who made key contributions to this 
report are listed in appendix IX. 




William T. Woods. Director 
Acquisition and Sourcing Management 
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Appendix I: Scope and Methodology 


To determine the nature and extent of governmentwide suspensions and 
debarments, we analyzed data for fiscal years 2006 through 2010 from 
the web-based Excluded Parties List System (EPLS) managed by the 
General Services Administration, We analyzed the various codes 
agencies use to enter exclusions in EPLS that specify the cause of the 
action and effect of the listing to Identify (1 ) suspension and debarment 
actions against firms or individuals based on the Federal Acquisition 
Regulation, (2) suspension and debarment actions based on the 
Nonprocurment Common Rule covering grants and other assistance, and 
(3) other exclusions.’ Reporting a case in EPLS can result in numerous 
actions. For example, a case may include (1) multiple individuais 
associated with an excluded firm, (2) several business units or affiliates of 
the firm, and (3) listings under different names of a firm or individual — all 
of which are recorded as separate actions in EPLS. In addition, each 
listed firm or individual can have multiple related actions, such as a 
suspension, proposed debarment, and debarment, which are also listed 
as separate actions. To provide information on the level of agency 
activity, we aggregated related entities, such as business affiliates and 
associated parties, and actions to identify the number of cases. We 
counted cases with multiple actions in the fiscal year of the first exclusion 
action. We counted cases in which a party was excluded by more than 
one agency for the agency first taking the action.* We used cases to 
provide a common comparison among the agencies. A case may include 
separate action for an individual, a business, and each affiliate and may 
entail dedication of resources and the potential for separate 
representation by a party’s counsel and separate resolution, (See table 6, 
which shows the number of actions entered in EPLS and the 
corresponding number of cases during the same period.) 


’For purposes of this report, “other exclusions" are based on violations of certain statutes 
or regulations other than the Federal Acquisition Regulation or are required under 
executive orders. These are also knovm as declarations of ineligibility. These exclusions 
can relate to sucit matters as health care fraud, export control violations, or drug 
traffid^ing, which may render a party ineligible for specified government transactions or 
activities. These violations may be unrelated to federal contracts, grants, or assistance but 
may include sanctions that preclude the party from some or alt procurement and 
nonproojrement transactions as set out in the statute or regulation. 

*For example, both the Department of Health and Human Services and the Office of 
Personnel Management exclude some health care professionals. 
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Appendix i: Scope and Methodology 


Table 6: Department or Agency Actions Reported in EPLS and Cases, Fiscal Years 
2006 through 2010 

Department/agency 

Total EPLS actions 

Total cases 

Department of Agriojlture 

235 

148 

Deparhnent of Commerce 

0 

0 

Department of Defense 

6,110 

1,616 

Department of Education 

180 

176 

Department of Energy 

212 

82 

Department of Health and Human Services 

15,424 

15,400 

Department of Homeland Security 

487 

408 

Department of Housing and Urban Development 

1.552 

1,141 

Department of Justice 

4,417 

4,412 

D^artment of Labor 

307 

167 

Department of State 

236 

189 

Department of the Interior 

153 

104 

Department of the Treasury 

4.987 

2,133 

Department of Transportation 

320 

204 

Department of Veterans Affairs 

17 

17 

Environmental Protection Agency 

887 

588 

General Sen/ices Administration 

1,161 

270 

National Aeronautics and Space Administration 

52 

42 

National Science Foundation 

41 

41 

Office of Personnel Management 

4,242 

1,503 

Social Security Administration 

2 

1 

U.S. Agency for International Development 

38 

37 

All other agencies 

617 

279 

Total 

41,677 

28,958 


So(0ce GAO aialyiis o< EPLS data 

Notes; This table lists departments and agencies with over S2 biltiori in contract obligations for fiscal 
years 2006 through 2010. "All other agencies" include those agencies with less than $2 billion in 
contract obligations. Cases include both suspension and debarment and other exclusion cases, 

We analyzed the activities of all agencies listed in EPLS. We assessed 
the reliability of EPLS data by performing electronic testing, reviewing 
system documentation, and interviewing knowledgeable officials about 
data quality and reliability, and determined that the data were sufficiently 
reliable for the purpose of this review. 

To determine the relationship, If any. between selected agency practices 
and the level of suspension and debarment activity, we identified 
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Appendix i: Scope and MeUiodology 


agencies with more than $1 billion in contract obligations and their total 
number of procurement-related suspension and debarment cases in fiscal 
year 2009.^ These agencies are listed in table 7. We selected a mix of 
these agencies, including the Defense Logistics Agency, the Department 
of the Navy, the General Services Administration, and the Department of 
Homeland Security's (DHS) U.S. Immigration and Customs 
Enforcement — all of which had relatively more cases involving federal 
procurement than other agencies — and the Departments of Commerce, 
Health and Human Services. Justice, State, and the Treasury, and DHS's 
Federal Emergency Management Agency — all of which had relatively few 
or no exclusions involving federal procurements/ We selected these 
agencies based on the number of suspension and debarment cases and 
whether the agency had recently been reviewed by its inspector general. 
The Inspectors General for the Departments of Defense and Justice were 
reviewing the agency suspension and debarment processes at the time of 
our review. We closely coordinated our reviews to minimize any 
duplication of effort. 


^Fiscal year 2009 was the most recent full year of contract obligations data available at the 
beginning of our review. 

*We induded two components for the Etepartment of Defense and DHS because each had 
its own suspension and debannent offidal as well as its own guidance and procedures. 
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Appendix i; Scope and Methodoiogy 


Table 7: Deparbnents or Agencies with Contract Obligations Greater Than $1 Bllfion, Fiscal Year 2009 

Agencies 

Total contract 
obligations (dollars 
in billions) 

Percentage of total 
government obligations 

Total number of 
procurement-related 
suspension and debarment 
cases (fiscal year 2009) 

Department of the Army 

$133.4 

24.7 

132 

Department of the Navy 

95.4 

17.6 

58 

Department of the Air Force 

67.8 

12.5 

127 

Defense Logistics Agency 

38.0 

7.0 

89 

All other defense activities 

38.9 

7.2 

1 

Department of Energy 

31.7 

5.9 

12 

Department of Health and Human Services 

20.2 

3.7 

0 

General Services Administration 

15.5 

2.9 

58 

National Aeronautics and Space Administration 

15.2 

2.8 

12 

Department of Veterans Affairs 

14.8 

2.7 

0 

U.S. Immigration and Customs Enforcement 

2.1 

0.4 

28 

Federal Emergency Management Agency 

1.7 

0.3 

0 

All other Department of Homeland Security 
activities 

10.4 

1,9 

0 

Department of Justice 

7.5 

1,4 

4 

Department of State 

7,5 

1.4 

1 

U.S. Agency for International Development 

6,1 

1.1 

0 

Department of T ransportation 

5,5 

1.0 

0 

Department of Agriculture 

5.4 

1,0 

1 

Department of the T reasury 

4.9 

0.9 

0 

Department of the Interior 

4 3 

0,8 

32 

Department of Commerce 

3.2 

0,6 

0 

Department of Labor 

2,0 

0.4 

0 

Environmental Protection Agency 

1 8 

0,3 

0 

Department of Education 

1.5 

0,3 

0 

Social Security Administration 

1.3 

0.2 

0 

Office of Personnel Management 

1.2 

0.2 

0 

Ail other agencies 

3.5 

0,6 

69 

Total 

$540.8 

100® 

624 


Source- GAO analysis ot Feders^ Prooiremsrit Data Sysiem-Nexi Generation data ana EPLS data 


^Percenlages may not add to total because of rounding. 
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Appendix I: Scope and Methodology 


At the 10 selected agencies, we identified certain attributes of the 
suspension and debarment process, including the organizational 
placement of the suspension and debarment official, staffing and training, 
formal or Informal process, and the referral process, including triggering 
events. We conducted a comparative analysis to identify attributes that 
agencies with relatively more cases involving federal procurements have 
in common that are not present at agencies with few or no cases. To help 
Identify attributes associated with a more active suspension and 
debarment program, we reviewed agency inspector general reports 
identifying needed improvements and met with representatives of the 
Council of the Inspectors General on Integrity and Efficiency’s (CIGIE) 
Suspension and Debarment Working Groups and the Interagency 
Suspension and Debarment Committee. 

To identify governmentwide efforts to oversee and coordinate the use of 
suspension and debarment, we met with officials from the Office of 
Management and Budget, which provides overall direction of 
governmentwide procurement policies;® the Interagency Suspension and 
Debarment Committee; CIGIE’s Suspension and Debarment Working 
Group; and the General Services Administration, which manages and 
maintains the governmentwide EPLS. We also met with or obtained 
information from suspension and debarment and inspector general 
officials at the 10 selected agencies. 

We conducted this performance audit from September 2010 to August 
201 1 in accordance with generally accepted government auditing 
standards. Those standards require that we plan and perform the audit to 
obtain sufficient, appropriate evidence to provide a reasonable basis for 
our findings and conclusions based on our audit objectives. We believe 


®The Inspector Genera! Reform Act of 2008, Pub. L, No. 110-409, established CIGIE as 
an independent entity within the executive branch to address integrity, economy, and 
effectiveness issues that transcend individual government agencies and to increase the 
professionalism and effectiveness of personnel by developing policies, standards, and 
approaches to aid in establishing a v/eil-^ained, highly skilled workforce in the offices of 
the inspectors general. The Suspension and Debarment Working Group was formed in 
summer 2010 as part of the CIGIE Investigations Committee to raise the overall profile 
and exparxf the use of suspension and debarment. 

®The Office of Federal Procurement Policy in the Office of Management and Budget 
provides overall direction of governmentwide procurement polices, including procurement 
suspension and debarment. 41 U.S.C. § 1101, 
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Appendix I: Scope and Methodology 


that the evidence obtained provides a reasonable basis for our findings 
and conclusions based on our audit objectives. 


Page 31 


GAO-11-739 Suspension and Debarment 


VerDate Nov 24 2008 12:28 Apr 30, 2012 Jkt72557 PO 00000 Frm000116 Fmt06601 Sfmt06601 P:\DOCS\72557.TXT SAFFAIRS PsN: PAT 



113 


Appendix II: Causes for Suspension or 
Debarment 


The Federal Acquisition Regulation (FAR) provides numerous potential 
causes for debarment, which are based on criminal convictions, civil 
judgments, or a preponderance of the evidence, as shown in table 8.’ The 
existence of a cause for debarment does not require that a firm or an 
individual be debarred. In determining whether it is in the government’s 
interest to debar the firm or an individual, the agency suspension and 
debarment official should consider the seriousness of the acts or 
omissions, any remedial measures, and mitigating factors. This official 
may impose a suspension pending the completion of an investigation or 
legal proceeding, when immediate action is necessary to protect the 
government’s interest A suspension may be based on adequate 
evidence^ of most of the causes for debarment listed in table 8,^ 


’FAR §9.406-2, 

assessing the adequacy of the evidence, agencies should consider how much 
information is avaiiable. how credible it is given the circumstances. wheUier important 
allegations are corroborated, and vrfial inferences can reasonably be drawn as a result. 
Indictment for any of the causes specified in FAR § 9.407-2 (a) constitutes adequate 
evidence for suspension 

’^Letters f. and I. in table 8 are not included in the causes for suspension listed at FAR § 
9.407-2. 
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Appendix li: Causes for Suspension or 
Debarment 


Table 8: Causes for Debarment Listed in FAR § 9.406-2 


A contractor may be debarred for a criminal conviction or a civil judgment for; 

a. 

Commission of fraud or criminal offense related to obtaining, attempting to obtain, or performing a public contract or 
subcontract. 

b. 

Violation of federal or state antitrust statutes relating to the sutxnission of offers. 

c. 

Commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, tax 
evasion, violating federal criminal tax laws, or receiving stolen property. 

d. 

Intentionally affixing a false “Made In America’ label to a product not made in the United States. 

e. 

Commission of any other offense indicating a lack of business integrity or business honesty that seriously and directly affects 
the present responsibility of a governn^nt contractor or subcontractor. 

A contractor may be debarred based upon a preponderance of the evidence for: 

f. 

Serious violation of terms for one or more government contracts or subcontracts, such as willful failure to perform, history of 
failure to perform, or history of unsatisfactory performance. 

g- 

Certain violations of the Drug-Free Workplace Act 

b. 

intentionally affixing a false “Made in America’ label to a product not made in the United States. 

i. Commission of an unfairtrade practice, including certain violations of tiie Tariff Act of 1930 (19 U.S.C. 1337), certain 

violations of the Export Administration Act or similar export agreement, or knowngly making a false statement about a major 
element in the foreign content certification of a supply item. 

1 Delinquent payment on finally determined federal tax liability in excess of $3,000. 

k. 

Knowing failure by a principal to timely disclose to the government, in connection with award, performance, or closeout of 
contract or subcontract, credible evidence of violation of federal criminal law involving fraud, conflict of interest, bribery, or 
gratuity violations: violation of dvil False Claims Act; or significant overpayments) on the contract, 

A contractor may also be debarred based upon: 

1, A determination by the Secretary of Homeland Security or U S. Attorney General that the contractor is not in compliance with 
Immigration and Nationality Act employment provisions. 

m. 

Any other cause of so serious or compelling a nature that it affects the present responsibility of the contractor or 
subcontractor. 


SoiKM. GAO aoafysis o> Ihe FAR 
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Appendix III: Comments from the 
Department of Commerce 
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Appendix IV: Comments from the 
Department of Health and Human Services 
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Appendix iV; Commente fiwn the Department 
of Health and Human Services 


GENERAL COMMKNTS OF THE DEPARTMENT OF HEALTH AND HUMAN' 
SERVICES inHS> ON TlIF.CON’ERNMENT ACCOUNTABILITY OFFICE'S 
fGAOt OKA FT REPORT F.IVTITLED. “SL’SPFNSION AND DEBARMENT: 
SOME AGENCY PROGRAMS NEED GREATER ATTENTION AND 
GOVERN^^E^TmPE OVERSIGHT COULD BE IMPROVED” (GAO-1 1-7391 


The Deparimenl apf^eciates the opponunity to review and comment on this draft report 
GAO Recommendation 

We recommend dial the SecretEuy of Health and Human Services lake steps to improve 
its suspension and debamtent {M’ograms by: 

- assigning dedicated staff resources 

• developing detailed implementing guidance, and 

- promoting the use ofa case referral process 

ilHS Rtspotise 

The Department has reviewed the findings and recommendations made by GAO. The 
Department’s Office of Grants and Acquisition Policy and Accountability, which is led 
by HHS' Suspending and Debarring Ofticial, wiil work with HHS' Office of inspector 
General to develop detailed implementing guidance, including a case referral priicess. 
The Department will utilize existing resources to support these and other assigned duties 
radter than assigning dedicated staff resources. 
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Appendix V: Comments from the Department 
of Homeland Security 
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The draft report v-OniUibed/tjree rewnimendotton directed at, D{4S. wirh whwh DJIS concurs.. 
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jnct».rpiHatc,Stixe cftajbrtenstfcs we SdenftSmt as among «g<iacics with )5K>refl»niv^ 

pwgjnnw. 

Heapoaset Oaneer: 'As ^ttmvledged m.GAD’s reponHMlS is in th« procesi! n/dci'dOping 
a O^ntacat-widesa^j^n and debarmcnl policy .and pi-ogiani: DHvSisaMrnn'mslto. 
cn,sunngdiisjnt!SErEiah4is dw-Saawchataetensac'S a-s the stieec^sfut pioprams OAO rttviowed. 
Tk"MA*s coirent sn^msks? ^.-deiaimsRt jBtics&s v«l( fee !raf«itioneci to DHS’s rtew 
stfSpensiOiianddefc^tfWWfmjgRiin- Ths-jiewpjogrsati will h»i-e a dcilicawd trameci 
W(KkldrcelimcoORiiw!5ssviJft>:ffljlr^a5go{6<S}rs.S!af!t£>rticers.iheDHS(!iftce61‘tKe 
Inspector General CQIOl. asitf other -DHS iavcin^Jive anits,- U 0,-11! also h5sv« loniiii! policies 
arid procedure? .{^d^shed »id availaMe fer idl DliS emplovces. I he -rxevUy devosoptd ofiiee 
au<5 jifocesses will mtAs«>«dinav50n qa«k?.T 3S5d easier to ensure niorc cilccrivc 
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Appendix VI; Comments from the 
Department of Justice 


OfiistriincKt of .hist 


jav2o, 

WjH«ara ■ r. 

OsrscJor.Ac'tiuisiW^fS^Scftjreaig ■ 

lfniW<SSisfaS:G©^^e?ia!^t-Ac«5Bj?iafeilifyO^-e'. •. 

VVa*l«»|:iea;l>C'2034s‘''. - • • 

Dow Mr. Woods, 

tOAtMMrJrlifeport ( rouim \ < /‘i m> 

■ AiimUm ajAO- fl-'?.!''). (KqKirtl j In';: . .. 

I>cpar{svKsnA<»lws«%>*Taifi^«h«ffl5efe^«a)rtfs.f«nh!i;^..itm! conc.li>Srans,and..HSpi«tw«tesvjt:h .. . 
8hte Report’s mp{5as»im'*eiK«dt()?.3§eittj«'fo:devowsHfilci«i!.i«i.mci(,Mi?tisu»po»0tjrta5StV - 
iiiofdwt«sfBiifefh«l-^n«es<OBdwffax»im8 W4fiv.rcsp(3«sib!ep;u'ttss only,:... i fie: : 
D«;parimOTfst‘fSH{i)«ar©ft-tflBRq»rt.*’3fccon)m?ni«kn^^ 

Rie«om»K!HtfailtHi'k &«'.Aciorij<fyCK^im.landihe.S.ocm;uiiw^o . 

tcmiowmis*. aml tts« Treasunviakfe sttps » uup.rwvti 

«sf>t snwashiiJcfeatiRcnipia^atnsbyinpnnTotH'i.ttKU'iCiiaiiCtitt'CK.tcrr i; 

A^siip.«tsi^ta'<J«licalBdsas5m'aoft.«ffl4-dci«n }ullA5m«sj«.fF;.at?dii|ilov«i!0‘p?Eig. 

. aikii<«xi«td«!Ml«5^JtiiWK.SWi4pcwe*»R!Sio.sos>p{e.tftefit ?h«gH}ii'a«:«fco5naHwd»» i^ia.l-sderal 
Ai-iiii»tt(on-.fte^bfkm't1?AR^; :flttJig>6njds<i-«w<>n»t«fflrKts.shatfheOij«ccor«Hlie(jft5c<j o;t .. : 

. Mji(}agWT.im4i«tf Btt3i}8t'ii®i5B)dwMf:Ae AdairaislrB«i‘i'ctS rtw ilfSw«;wl.f-«ler»l.:Pr<:K:tn'W'»c(« : 
PoJtcvft>^??)to■^«l^ft■gcv«^^^Ra^awiac'gujdalK« {4>d«acl■^b)fifl^5f otancMsolmiaaive ......^ 

SHSjwavsijn snd iie&amwftt pEO^n aiul .C5)'sfmphm?.uis liw inipwriauccoi aiopcrasjou; w ah. .. 
Jn5eTjjgeBcvSiKipsnHonBnd.ItelMiin^Co»mVrts«(ISlX;iv : 

.7^rf)rijMP/;wf»{flffj*?f4j)fjHjer -Asao?n'fli4j.maitCT.,llw lX'pai'a««d.noWs1.haufeSio^'«:M-J ^ : 

niCorarnctKiautm atefessitjdcmsrci^cw of (he ’‘shared ttaits’-'ofrtw lour ifigmcics wtiPi ?3w.. 
.i)t««4aumHeroi-«Hsj)Efm<ff'd.d<febajriciitoase»ft>rlr'if<i m n-i »Uj w uianiiR 
{h« iieois?8l.&m-?c<5^A'«lijBat^ion:5 !,GSA B} {jxchJdal I'aoios {„ist .Vv'snim s.El'’.i„N). '. ■■Uk- 
totaArcss {kuiUlwpoteje and|»^irt; fjWo h<,f {c*i « i}.^t 
iMiidRig iJwDipajtittm^ 'AddaKJRaiJv.'theReimadocs not consider ccTOinikwrs thiR riuvv 

’ ■i^'1iiJ«. fnet«s3«u>^>« t>Jstfi9>eiB?eBs;»4.<Jife*s«ia«aics't<fcwifi«4!ai*iB Hqwrj scit.itip siiHiiSf ihi>> . . 

uaK'?s:fi<>4.*pSiai« 8i«5if»{e> life i!wKa»3 o«^»«a3 a!»'i 0«>'5>roc!fivn)firt <s«js apixws «< Ih' 

irwccscs»e,!si!siysJwre«{4rs.>f‘£?i.'S'&>du««.-c<s. 1iMl>f{saa»!»H'U»JefsH»i4l^'t!)aiCS,VA»'C/wiM<,'fstint:-':2!.'»ji'.''« lf) . 

(kms 
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Appendix Comments fttrni ttie Department 
of justice 



Pdgv'2 


i.-r.fact the i!sn^ v>r cssss, lach'At'j:. for s, v.e.ai'ie. Uk' txiUJ ’jutnhcr 
ofcoBii^?eis'a5d.^di5!ss.coai^®iig1««i^wrtlimags2wv,ef thfivpcsafijfi>dsK-tsor. . • 

serv:ffe5 b©}^3cqsjtn5<i:fft';.3a vlsq^t«ttly, the.R^KKt acknowlateci shat.'hi?e<U!se " . ' ; 

ifcivvr-»NS<3fts3«d-\t^m^«W{salsnsftimarcta«qi»,eA.hkjjtius 'nusjili. e.utik J«m } bcU 
the extent ts wi)k& st vm baafij th^ ^arac5i:n-.tti s of ibcse fwu uyeitcw>* 

!‘r6ti<otn\a,the CaseRefegalj^ota sa. His^?»rmtQjl^rs«>5 Vkith5he 8e|w?i’srecrtrtWiewia[io« 
i}ut^nvtagetH->r‘ffic}ais.S 2 iv€fy^iffiM^K!de»cou'A^«jjK'Usp,i'-W( 
rofeitaiprocss.s taalit enaids^ WtetJHtm-ftrsrecommcisisttim lljr [>cp)«ii«eni »«}eni)» to 
u^»ii-nKj{Ki?a» 8 laioall«sr^e»srth^s.eB^iiBiaxin 35 SB.^!t.naipn 'iihf Jvivjnwr.t as m 
mipoftant topi Wf9r*«e£a{hc&vK?W!Wfrf flscmt?nK»fat}dx.iHo s».ai iantmt aiJ ptwctitiw 

a:imacs.Oftl»D^artR«mt''tpracedw®is&sia<,ause forsi{Sj7W>!oii or(kh*u>tt(,nurtw. ihi 
.t>cp®jr»«fit^ev«'tl»v^i?a^t^iOH:0ftfHS tecoswmcfidatiop.saMHM'®jai!ffcau5lyj«>provc . ^ 
Sts !.u.spt!i!Sidnd34 d^»s?tn«Ri |h^^, 

TheO^paitoiCiitsfoe^nothotoethaisssjsnisy^ iScdnmst 
l\iH-Wns. staff fo4tS«J:fl[s«R$ion or ptstf-isesd .« this 

P»sl, the Dq[wamKmt talsofiapcptifeowKMna t»u 3 insss wjth «;si)*«) 5 iWc tut ties, 

arwi Uw nnpottftttt rote of' »H^paa«« ;&|jaaflcni Second, gs veti Hk- cent. n» frS i-4 

tnsiromtmikiftofi*4ffig»-terB^^'^e«,»istHtptafitscaltol{iro -vtafrai Uitsvnnc' fhW, 

(^jven budget ewstr»n».tbcOQwrtni^tawfcip« ihe fetwunt ofObU^atiows Hvirhoih 
tontraw suvJ sVflftK Wifeecfftetb); sWsrJiJms, thewhv tx-dticmg th«, os^taU oismbivf 

of conuj^ton, and grnilest^tdteSh^^WKiSS w sth the Dsparfiticsit, » hieh sn isKn Iskol;. w iff 
curt*! the overs!! fevel w.m wv l uuik. iSic Depattmem bolt, u 

tltati!i’>p!cmchMis^ttB!.Ri^n’! 8 feopi»ttwi)iation tt'acevvl) proms-toiliecnsc rcfsntaJprs'Ktss tn 
ei'iibiiwtioa w$hOxi!^j>^fcy-atki45W<«^M. svilf dcnKUjssiate both witbm a«d vulsitie th« 
tJco rtweiu ihstt ti^ D«pa«R^ttff«!rta«»i*OwllM^ enuttes Wisii khfchst slota. hiisnKps 
ftc-cosuiidsk. . -•.-■• 


Addtltct ^ rQ!fck8,&^&0Pe^t^ IMDqrancRentrefKX itpott anumbet:of^»tir]^el(;ie« sn ttsv . 

^ tf!e.liist(i;o;AK-iq«issEt«j KiisittiMkiii' 

aiui nks^sjoji fit uii! lions 1 He 

aviS, whs ffw met lo. fom-tv .ok! ekt Hu ’ 

Ow'at'siK.i.t s ratcmal pre«ai»s^ apowAfe esusv for suspuuuw or deb j n ^ni tv vhov u " 
.nchKiuigdttuUMs^ me-ot«raamg samtytbscei revsesx by ttic aclsnlj’s . oonut ami 
»m.WaiK .Chief Indeed « .<thcDepartaK«se\D«rtPm< hm vvt-rti 4 pos.\h!ar m. hir 
ssM{><nS)on ‘Tskb®} msarrjsLs thefioWiiing-^gt* t Hpiv dh ftiiJivtsiis 

h'ga.CiKtn.jelearly mlhoprotM^'.lf.lh^.crat&sicangergratt'ftijskinititcHvitvHteohfos shat 
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Appendix ^A: Comnmits ftttm the Department 
of Justice 


^2^3- 


atWitfxBvit ft&mitef .is5)H3Jistcrr?^lo tbc s Orlk-e «f iHs. ' 

msjM.’Ctor QeHmk{€S.^.'wh^iBV'K5ig^^,^;:s6e«)BsiiUa?ifiij wiifi iJht rcferus^ ;u;tjvUy. . . 

«)up!cJ' wiu'j She D<i:p,utntsrt^’i:: ■ 
ifnpiws^t^oo-ofths'.fe^ert’SJWC^^^smtQ actively pionMvi*:- the fefcrr!ii|kiwes^f.W.tiiy...:. 
ptm'Hic.sufficssa.''gtada}ii^-te.->¥}Sm!isaci«iA?s'ortfeeDepartri!tfn!'s suspisision iwidehisitiiCTii, 
!>oUcie.s-{eKiprDesdsfes'VRawB-amwcffi®ry.dapHc3tiOfi; " ■'■■■[■■■■■■■■■I::'' 

OFPP..C»»ida»^.8 ed f^- tSpC . ■ Ttic Depanniens concurs. wHlvihe tepon 's . : 

rtN:oa?mMHia»oss^^«4w^Ac,OMBcmclHdn^ a^ncfCK to:cc«>fkTalB wPli iftc .:. 

.!iJX'{anil:wt>:I^f{«8iro«!tei^loja^.«saiei«iyr®tiefputcmiheactivni2suf!}ic.iSlX',)v . ' 

1 }j« t)s:panB»sm':^jp^c^es.ihe <spp«m«fflty »:eomtKnl otr ihc ijfAG's dmst !B{WE: ® OKicl . 
have !my-qReams'.f^at^Rg.itos:topife.8K^!Bg tfw'.Duparttntsii's cooinwmsi ploasa. d4i.fK*t-: . . . :. 


. Sittcceelj, 
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Appendix VII: Comments from the 
Department of State 


{ ''t It— I riwnri ' ru^tart: 

^aAini-rlnr,. ^{>-'.1’'/ 


iVh. l-VifUams-Bncgsrs 

Direcft^ ■ " ■ . " 

liitemBtiiwal Aftae^sand'ltade JiliilSlSil 

GovcmmcnJ AccowntebiRty Office 
441 0 SVset.'NAV,, ' 

Wrishiii^U'tK 2054?'00l>l 


l>e»r Ms. Wilbaniii- Sneers: 

Wc appitriaie the to review yaif rqM?.ri, 

•SUSPENMON'ANr>Ut8ARMf-Nr; Seme Agenuy Pnjgrarjw Nreti 
C5t«atcr Aitcnaon aTwl G»5veriimcniwidc <JvcMig{ii Could be 
GAO Mb Cods 120934. 

The enclosed i >rpartmcm of Siaie comraeni5 arc provJded for 
iiKdnR>ra5k'n wdJ) this letter as ar» appcfslix lothe fin^ report. 

If you have questloris coacemihg tWs respt-niss^, plea.^' conwer 
Dsmic! Walt. Pr«;iircmei« Ansly.tt, Bureau of Adiranj-stratHHi, Oftke ofthc 
IVoctifwrKfm Excetn!^^' !U (703) 516> 


Ssneeretyr . . 

V /anies f .. Miiletic 


cc: Gao -- U' iUiaBV r- Woods . . 

A - WilUam .A. K4ose/ , 
Siate/OlO ~ Kvelyii Ktemsistie 
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Appendix Vli: Comments from the Department 
of State 


Department of State Comments on GAO Draft Report 

SUSPENSION AND DEBARMENT: 

Some Agency Programs Need Greater Attention, and 
Governmentwide Oversight Could Be Improved 
(GAO-11-739, GAO Code 120934) 

Thank you for the opportunity to comment on your draft report entitled. 

Suspension and Debarment: Some Agency Programs Need Greater Aneniion, and 
Govemmentwide Oversight Could be Improved. The Department of State 
recognizes the importance of maintaining strong suspension and debarment 
processes to maintain the integrity ofour supply chain and help keep non- and poor 
performers from continuing to receive government contracts and grants, 

GAO recommends (he Secretary' of State take the following steps to improve our 
suspension and debarment programs. We agree w ith all of these recommendations 
and provide the following additional responses: 

1. Assign dedicated staff resources. We will review current staffing 
levels and pursue any needed staffing level changes in light of current 
departmental priorities, 

2. Develop detailed implementing guidance. We will draft guidance that 
will provide more detailed information to Contracting Officers and others 
regarding the debarment and suspension process. 

3. Promote the use of a case referral process. We wilt publish guidance 
to our acquisition community (both domestic and overseas) regarding 
when and how to refer a contractor or grantee for possible suspension or 
debarment. 
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i^rccur. .\!atUstnoi> aiis Souicisg . 
J jovcnKrivSii ?\ci.tsu[«al’<!rty Oiike- 
4ii til St;T:ci K"a' 


Rs: GAO Repi^H aXcKi ! -T?? . 


3cisr Mr- '■V(ioi3's: 


1 .•f.i.v. 

3n;3itan p;isscd isoiSH-e-onjEitafsecbcitalfCi vhc- ircasury {.krpArfmcnl. 


ugKtt «-i:h iiAiO’s aivl was i j<> iet'c-iia* it' ihe ax&m fiossibl# '.ho 

pracfwre-s ic{^«6Ti«'raiser4tif'«r'!n awlw otkT agtrici-.'ic «• ci.cT)[ijy sjjc'i*; iifialM 
ia3ptew»i«ilis,gaid5r^ri‘*ift?«*usritf.ri,raH)i^svrckfni! prca-s.^i, Vs.' v.ili mso.k'S'ii'iigti. 
r'eps-iTKncstdsaa.oiaKa'-^ii^tc tetifral wkwccs tc cR'.rr'itethcrjry*! i5[j u'uc'f 
-•asjwission oadAii&flwcnt lofiJs/ , ' . ' ^ 


Wltb regA''i.'trt,ff<VD''S reoi'a'.KtetUtelioo iK\tii;'iicatcJ ’vscwirccs. ■;ii;«.‘s<ir'. iws < 
atal'i' di llK'teg!slateda“({wiK!fTK:,o» foe us*? of pKicuremi'nv aukbc'Ticv, 
stuf^eitsion aoii dbfeMtncftL Dvai to biiSget ftsrcca'iti, (loviwtr. ■rk'rc o«7».'«r.‘i n. 
•prvibtjfciiiiy pf olitainirtg a<2dititiiiaJ'J55®-irccs, 'A’« hawycr, cysmisje cxis 
io ciJsuK thcy.s?«.bsmgu«.9'1o,iraXifvir*m efia-’crti.:y Sir ausf'or’a-lsjrs «fld denflf 


Tb« Tj':asu?y:%{)i3ra«Bl«J>p}wiat<s.{he t?^jpcwruaity t; 
;ep«jh. i'icKif cij^nfac! rtKXkn.2y2-'622-H'>59.oi 
Rrsy qur^ioua jRthisfliftiaT-,-. , . 


SiiKt'Wo 


i 'h-^2r.i4i A, Sharpe, 
icniai 

Ispnrai'A-.it f*f the 


Amsicm 
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Appendix IX: GAO Contact and Staff 
Acknowledgments 


GAO Contact 


Wiliiam T. Woods, (202) 512-4841 or woocisw@gao,gov 


Staff 

Acknowledgments 


In addition to the contact named above, John Neumann, Assistant 
Director; Noah Bieicher; Morgan DetaneyRamaker; Angela Pleasants; 
Russ Reiter; Raffaele (Ralph) Roffo; Roxanna Sun; and Bradley Terry 


made key contributions to this report. 
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